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PREFACE 


It is a disturbing fact that until a year oi two ago no com- 
prehensive book on the government of Canada had evei been 
written The nearest approach had been a few slim and dreary 
volumes on Canadian ' civics” for use in the high schools, 
some excellent work on Canadian constitutional history, and 
several collections of government documents and allied 
material dealing vv ith constitutional questions The great 
obstacle in the wav of piepaung a moic ambitious account of 
Canadian government has been the deaith of specialized 
studies on various phases ot the subject which would provide 
a fund oi secondai} mateiial and case the bin den of lesearch 
among the pi i man sources Tiogiess along these lines during 
the past tweiitv veais has been slow , but bv no means negli- 
gible, and as a lesiilt the task, while still toinndablc, has been 
greatlv lightened Several >eais ago Tiofessoi Clolue took 
the plunge, and appealed with what mav iairlv be called the 
lust descnptive account of the government of Canada This 
volume is the second Even so this does not attempt to cover, 
( \cept meidentallv , anv thing moie than the Canadian federal 
or cential gov eminent and its lelations with the provinces 
The absence of an adequate supplv ol secondary sources 
has not onlv entailed icseaich, it has also led me to icly heav lly 
on mail} ol mv fi lends and acquaintances to, suggestions and 
foi the checking ol malcual I have, indeed, been quite m- 
consieli late m the immodciale elemands v\hich 1 have made 
on both then knowledge and good natme, and iL is diliicult to 
oveistress the substantial assistance which they have ren- 
deied It is one of the most pleasing and satisfying sides of 
academic life that help of this kind can invariably be taken 
lor gi anted and is alwavs given chccifulh and without stint 
whcncvei icquued Fiom this host of adviscis and cutics 1 
wish to thank espeeiallv the follow mg, although the list giv en 
is b\ no means exhaustive Di Eugene A Foise> leads by 
a substantial maigm He has smuggled tluough almost the 
entue manusciipt, and his exceptional knowlcrlge and hank 
expressions of opinion have been, quite litei ally, of incal- 
culable benefit to me Pi ofessor J A Coi ry , Professor Chester 


\n 
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Martin, and Mr A D P Heeney have within more limited 
fields given help of equal value Dr Arthur Beauchesne and 
Mr L C Moyer of the parliamentary staff, Ottawa, Mr 
R B Bryce and Mr J \Y Pickersgill of the Dominion civil 
service, Mr Hairy Johnson, Toronto, and Professors F C 
Auld, H A Inms and V W Bladen ha\e read various 
chapters and have contributed many useful suggestions and 
criticisms Finally, I desire to acknowledge the aid given by 
the Library staff of the (Jni\ ersity of Toronto and the editorial 
staff of the Um\ ersity of Toronto Press They have combined 
unfailing courtesy and understanding with a most painstaking 
efficiency and have helped in no small measure to lighten my 
task 
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PART I 

CONSTITUTIONAL DEVELOPMENT 




CHAPTER I 


REPRESENTATIVE AND RESPONSIBLE 

GOVERNMENT 

The character of a government, like that of an individual, 
is shaped by the two primary forces of heredity and environ- 
ment, and the study of a government, again like that of an 
individual, must perforce devote some attention to parentage 
and the special associations which have had direct contact 
with each particular institution Discussions along these 
lines will appear in the following chapters as occasion 
warrants But there are also other influences of a similar 
though more geneial nature to be considered— influences 
which can be traced beyond the immediate family to the 
more remote ancestois or which flow in from the broader 
milieu, in which the institution has developed Thus while 
the government of Canada came into existence on July 1, 
1867, and its features were to a material degree determined 
by the British North America Act, a very significant part of 
the new go\ eminent was contributed by the practices of 
the component provinces which, m turn, were associated 
with the political experience ot other areas on the continent 
The greater part ot the government was also profoundly 
affected bv British law, tiaditions, and habits of nnnd, and 
by piecept and example m the United States, and these 
influences have never ceised to operate during the ensuing 
eighty years Jins and tnc two chapters following will, 
therefore, be primarily concerned with certain broad lines 
of constitutional development and they wall endeavour to 
supply a general background for the more particular and 
detailed studies which follow- 

T he earl}' colonial governments in what later became 
the Dominion of Canada acquired their importance for the 
most part alter the American Revolution when England 
began to rebuild her shattered Empire / Three of these 
colonies, however, were m existence at the tune of the 
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Revolution and held aloof from it, and to these might be 
added a number of small colonies in the W est Indies But 
while Quebec had been a British possession and Prince 
Edward Island a separate colony for only a few years before 
the Declaration of Independence, Nova Scotia (excluding 
Cape Breton) had finally come under the British Crown as 
early as 1713, and the continuous British connection with 
the West Indies was of far longer standing The revolting 
American colonies, Nova Scotia, Quebec, Prince Edward 
Island, and the British West Indies, despite the widest 
differences in population and origins, were thus to a degree 
the beneficiaries of one tradition and for a short period had 
a common if not a uniform experience as subordinate govern- 
ments under the British Crown 

The first permanent English settlement on the Atlantic 
seaboard was Virginia, 1607, and twelve years later the 
first representative government in the Americas was con- 
stituted when the Governor of that colony, acting m accord- 
ance with his instructions, secured the election of “two 
burgesses out of every town, hundred or other particular 
plantation” to assist the appointed Council of State In 
the year following, 1620, two other representative bodies 
appeared Bermuda set up a legislature which included a 
number of elected members, and the Pilgrim Fathers estab- 
lished a completely self-governing colony at Plymouth 
The Massachusetts Bay Company, because its charter 
happily omitted to specify where the Company’s head- 
quarters was to be located, was able to follow the Plymouth 
example and to found m 1630 another self-governing com- 
munity It was about this time that the Crown, which 
despite the above events had not hitherto definitely favoured 
representative institutions, began a piactice which gave 
representation an explicit though indirect support and thereby 
greatly advanced its general adoption ^AVhen the Crown 
granted a charter and extensive economic and political 
rights to a lord proprietor it inserted a clause which com- 
pelled him to secure the approval of the people of the colony 
to all proposed laws Thus m 1627 w r hen the Earl of Carlisle 
was granted most of the Lesser Antilles, his charter stated 
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that the laws were to be made “with the Consent, Assent 
and Approbation ot the heeholders ol the said Province, 
or the greater part ot them thereunto to be called,” 1 and 
the chaiter issued to Lord Baltimoie in lo32 contained a 
similar provision concerning the government ot IMarjland 
From then on, while local conditions might iurmsh the 
cause or excuse for occasional lapses, representative institu- 
tions in the British colonies betaine the established practice, 
although the exact legal rights ol the colonists to these 
institutions remained m doubt for some time \ This uncer- 
tainty was dispelled duung the eighteenth century by the 
decisions of the Bntish courts, which declared that a colony’s 
rights of sell -gov eminent depended piimanly on whether 
the Crown had acquired the colony by settlement or by 
conquest 

^In a colony which was acquired by settlement the courts 
held that Bntish subjects were assumed to have taken with 
them all English laws and liberties so lai as they were 
compatible with local conditions When legislation was to 
be enacted in the colonv (and this included taxation) it 
could be passed only with the consent oi the local inhabitants 
or their representatives In shoit, the light to participate 
in legislation was an inalienable right ot a Bntish subject 
which could not be lost meiely by ciossing the Atlantic and 
establishing a settlement on anothei continent On the 
other hand, the inhabitants ol \ colonv 'icquil ed bv conquest 
from, or cession bv, a civilized power weie held b> the courts 
to possess no such rights under the common law Here 
the Crown (the Kmg-m-Council or the Cov ei nor-m-Cuuncil 
in the colonv) Jiad an unletteied right to legislate without 
consulting the onginal inhabitants 01 nn> Bntish subjects 
who might happen to be theie buch a lack of political 
rights, however, was clearlv not apt to ittract British 
settlers, and in piactiee the Ciown, in older to encourage 
immigration to the colony, would fiequcntly promise or 

l As a result of this provision in the charter, B irbadu--, Vntigui, St Kitts, 
Nevis, and Montserrat hadeach its little 1 (.present Hue \ssembh as carle as 1603 
At the tune of the Amencin Resolution no less thin tvvike governments in 
the West Indies (including BeimudrJ had iLprcsentJtive institutions H 
Wrong, Goj^rnuunt of the II est Indus, pp 22-52, SO 1 
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grant representative institutions The courts decided 1 that 
if this promise or grant was once made, it was irrevocable 
and the Crown would have to abide by its gift, although 
there was, of course, nothing to prevent the British Parlia- 
ment (as distinguished from the executive power, the Crown) 
making any change it desired ^Representative institutions 
were therefore the inherent right of all settled colonies, and 
even, when once granted or promised, the right of colonics 
acquired by conquest or cession Thus all the American 
colonies had representative government — all, save one, 2 by 
right of settlement, the exception being New York, captuied 
from Holland, which secured it by virtue of a grant by the 
Crown 3 The precise form which this government assumed, 
however, varied greatly in different colonies 

Nova Scotia, although it had been captured from the 
French not once but four times, and although the French 
had unmistakable priority of permanent settlement, was 
conveniently considered to be a settled English colony An 
early statute of 1750 recited that the province "did alvavs 
of Right belong to the Crown of England, both b> Priority 
of Discovery and ancient Possession”' 1 and the courts showed 
the same splendid disregard ot the historical facts 6 N T e\ei- 
theless the colony was ruled in the first instance (following 
its cession by France m 1713) by a military Governor and an 
appointed Council, although in 1727 a representative 
Assembly was promised as soon as local circumstances 
"warranted There was a’iso some uncertainty as to whether 
the final government was to be modelled on that of Virginia or 

1 The mling case was Campbell v Hall (1774), 1 Cow per, 204 
Strictly speaking, there were three, for Spain ceded East and West Honda 
to England in 1763, and these were promised representative institutions m 
that year (see infra, p 8n) But Florida was at this time of little consequence 
and reverted to Spain in 17S3 

3 The treaty of cession in 1664 guaranteed representative government to 
“the town of Manhatans,” and this constituted a moral though probably not a 
legal obligation on the Crown The distinction between settled and conquered 
colonies was of no significance in this very early period 
*N S Statutes, 31 Geo II, c 3 

HJmacke v Dickson, 1 N S Reports, 287, C J Townshend, History oj 
the Court of Chancery in Nova Scotia (1900), pp 4 19 



REPRESENTATIVE E AND RESPONSIBLE 00\ ERNMENT 


7 


of Massachusetts 1 When s\ sterna tic settlement began with 
the founding of Halilax in 1749 t lie Commission issued to 
Lord Cornwallis < leark indicated that the decision had been 
grven in favour of the \iiginm 01 “iovaI” tv pc, loi the 
Governor was empowcKtl to appoint a Council of his own 
choosing and "to summon and call Gencial Asscmblys of 
the Fiec holders and Plantcis within >0111 Government 
according to the usage ok the rest of our Colonies and 
Plantations m A 11 ie.ru a” hoi a lew vears eonchtions in 
the new settlements made an eluted both undesirable, but 
soon agitation 1>\ Butish and paitieularh In New' England 
immigrants, combined with repeated instiuctions from the 
home authonties, ioiccd the issue In 175b Governor 
Lawrence summoned the first Assembh , a step which 
marked the explicit beginning of democratic government 
in Canada 

Piincc Edward Island was given bv the Ciown m 1769 
a sepai ate government whieh was at fiist composed of only 
a Goveinor and Council, bill tom vears later it too secuicd 
a representative Ugi^alwo In 17 s 4 Nc" Bum.svvi.ck was 
divorced from Nova Scotia and the Ciown authonzcd the 
Governor to appoint a Council and summon an Assembly 
of its own 2 4 he ongin of all thiee Mantimc legislatures 

was thcretoie a summons bv the Gown, an excieise of the 
prerogative' <ind not a statute of the Butish Pailiament 
Despite manv v n issitudes tin se thiee piovmcial legislatures 
sA’JA I'esV i/?l \VicA. C av.vAaVav? 1 

Quebee was Lgallv , as well a 4 ' in lac t, 1 conquered colony, 
but almost as soon is the cession was completed, Governor 

L The :>(>\ eminent nl \ ir^mi i w a- ‘In rm tl ' i\ pL ( ‘imposed ul in appointed 
Governur and Council md m clc« led \ssunbh M ibbachiisells al ter IbQl had 
the “charter’ Is pe with in ippcnnUd Govtrnor ind m elected Conned and 
Assembly Rhode Idind ind Connecticut wen. also cbaitei eulonicb, but thev 
eleeted their Governors is well is iIil Council and \sbcmblv 

2 In the same \eir Cipe Breton Tslinrl w is sepiraled Irom Nova Scotia 
and given its own Gounw md Council 1ml no \sscmblv IL was reunited 
to Nova Scotia in 1S20 
3 Sec wjra, pp lh'l 72 

4 See C \ Stu iri ' Our Constitution outside the British North America 
Act,’’ Canadian Bar ftmni, Teb , 1 'J2‘>, pp b‘i 71) 
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Murray received instructions 1 which not only required him 
to establish a Council but also stated that “so soon as the 
Situation and Circumstances of Our said Province will 
admit thereof, You shall, with the Advice of Our Council, 
summon and call a General Assembly of the Freeholders 
of Our said Province, You are, therefore, as soon as the 
more pressing Affairs of Government will allow to gi\e all 
possible attention to the carrying this important Object 
into Execution” But before these intentions were imple- 
mented the British Government changed its nnnd 1 lie 
overwhelming preponderance of the French m Quebec and 
the friction between them and the few but very aggressive 
British merchants gave little encouragement to proceed 
the growing difficulties with the American colonies, who 
found their chief spokesmen and leaders m the Assemblies, 
made the British Government look upon colonial popuhu 
chambers with active distrust, while there were some people 
(Guy Carleton, the second Governor of Quebec, for one) 
who desired to use the colony as a base of operations against 
the Americans m the event of the growing tension culminating 
in war There was, moreover, some doubt whether the 
French really wanted so novel an institution as an AsscmbK, 
and a further question arose whether an Assembly could be 
used by the Roman Catholic French members who might 
not be allowed to sit unless they had first taken the oath 
of supiemacj and had made a declaration against transub- 
stantiation 2 But the regrets and misgivings of the Butish 
Cabinet were of themselves insufficient to bring about a 
change, for the Crown had no power to revoke the repre- 
sentative institutions which it had in an unguarded moment 
so freely promised Such action could be taken only bv 
Parliament 

1 Dated Dec 7, 1763 'Vn earlier proclamation (Oct 7, 1763) had aUo 
contained a similar statement of intention The proclamation covered not onh 
Quebec but also East and West Florida and Grenada, and referred to the c tiling 
of Assemblies “in such Manner and Torm as is used and directed in those Colonies 
and Provinces in America wmch are under Our immediate Government 
\ Shortt and \ G Doughtv, Documents relating to the Constitutional Hislor\ 
of Canada , 1 759 - 1791 , pp 163 S, 181-205 

2 This same barrier, however, had been overcome in Grenada without much 
difficulty 
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The result was the passage of the Quebec Act of 1774' 
This greatly extended the western limits of the colony so 
that it included the hinterland between the Ohio and the 
Mississippi It also declared that Roman Catholics were 
to enjoy freedom of religious worship (thus confirming and 
even perhaps amplifying the terms of the Treaty of Pans) 
and that the Fiench-Canadian civil law was to be retained 
until altered by the colony The criminal law was to remain 
that of England The Act explicitly repealed the Proclama- 
tion of 1703 because it was “found upon Experience to be 
inapplicable to the State and Circumstances of the Province,” 
and inasmuch as the calling of an Assembly was “at present 
inexpedient,” provision was made for an appointed Legis- 
lative Council The Council was given, however, no power 
of levy ing general taxes, this being exercised by the British 
Parliament Finally, a special oath was provided for Roman 
Catholics so that they could accept seats m the Council 1 

The Quebec Act was warmly approved by the French 
who not unnaturally saw in it a great charter of their liberties, 
but it is dilhcult not to consider it in other respects a 
reactionary' measure, loi it completely ievei sed the principle 
of representative government and political self-expression 
which had lntheito muiked out British colonies as distinct 
from those ol any other nation “It is not right,” said Fox, 
“for this country to originate and establish a constitution 
in which there is not a spark or semblance of liberty To 
go at once and establish i perfectly despotic government, 
contrary to the genius and spirit ol the British constitution 
carries with it the appeal ance of a lo\e of despotism and a 
settled design to enslave the people of America, very un- 
becoming this counliv ”’ 1 he autociatic government, the 

extension of the western boundaries, which was an obvious 
challenge to Amencan expansion, and the association of all 
this with other coucive measuies passed by the British 
Parliament about this time, could not fail to arouse- both 
resentment ana suspicion in the American colonies, and 

1 See \V P M Kenneth, Hie Constitution of Canada (1922 ed ), pp 50-70 

2 Sir Henry Oivendis»h, Dibahs of the House of Commons in the Year 1774 
(1839 ed ), pp bl 2 
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there can be no doubt that the Act was an important con- 
tributory factor to the debdcle which was only a few months 
distant 1 On the other hand, when the war did break out 
the Act was instrumental m keeping Quebec lairly cold to 
American blandishments (although the habitant showed 
little enthusiasm for either side), and Canada never tried 
to avail herself of Article XI m the Articles of the American 
Confederation which provided for her admission as the 
fourteenth state 

Whatever effects the American Revolution may have 
had on subsequent Bntish colonial policy, it had one imme- 
diate result on Canadian development The Revolution 
brought a great exodus of loyalist stock to the Maritime 
Provinces 1 and to the western part of Quebec around Lake 
Ontario and Lake Ene These people had grown up in an 
atmosphere of political freedom and they had long enjoyed 
representative institutions, so that settlement and a demand 
for political reforms took place almost simultaneoush 
Those who came to Quebec lost no time in objecting to thi 
restrictions of the Quebec Act, and they insisted on the r 
right to enjoy the British civil law, habeas corpus, trial b\ 
jury, and, above all, representative government 3 

The solution was not long delayed and was embodied 
in the Constitutional Act of 1791 Quebec was to be div ided 
into two parts, Upper and Lower Canada, and each province 
was thereupon to be given its own Governor, nonnn iUxl 
Council, and elected Assembly The Act thus restored the 
rights of representation which had been denied Quebec 
seventeen years before and marked a return to the overseas 
practice of the British constitution In 'hnothei respect, 
however, the Acts of 1774 and 1791 were not contradictui) 
but complementary, for they combined to preserve and 
consolidate the French nationality in Bntish North Amenca 
the former provided the essential guarantees, the latter 

'See R Coupland, The Quebec Act, Chester Martin, Empire and Common 
wealth, pp 94 147 

s Resulting in the creation of the new province of New Brunswick in 17S1 
See supra, p 7 

a See petition of Nov 24, 1784, in Shortt and Doughty, Documents relatm a 
to the Constitutional History of Canada, 1759-1791, pp 712-52 
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protected the French from possible conflict, absorption, and 
subordination By 1840, when the two provinces were 
again united, the half-century of segregation and self- 
government had done its work and French Canada was too 
firmly entrenched to be senousl> threatened Lord Durham’s 
expectation that Quebec might come to be another weak 
French outpost like Louisiana proved in the event to be a 
startling miscalculation in a report conspicuous for the 
shrewdness and perspicacity of many of its judgments 1 
The first half of the nineteenth century witnessed the 
steady economic and political dexelopment of British Forth 
America, and as the colonies increased m importance and 
virility so their dissatisfaction with their government 
increased also In this they acted in accordance with the 
best traditions on the continent and, it might be added, m 
accordance with the best traditions of the British people 
as well “It is the genius ol the English race in both hemi- 
spheres,” said Robert Baldwin, “to be concerned m the 
government of themselves"- The form of representative 
government m Bntish North America was not only a copy 
of that pre\ iousl> existing m the American colonies, but it 
was reproducing with unhappy accuracy many of the 
identical problems and sources of friction which had appeared 
in those colonies before the Revolution Quarrels between 
Governor and legislature, for example, were as common — 
and as crucial — m British North America as they had been 
fifty or a hundred >ears before, and the outcome (as m the 
earlier struggles) was largely determined by the degree of 
financial independence which the Governor could command 
Thus m Low er <*Canada, where the Crown enjoyed a sub- 
stantial independent revenue derived in large measure from 
land and from the imposts of the Quebec Revenue Act 
(passed by the British Parliament m 1774 before a repre- 
sentative legislature existed m Quebec), the Governor was 
able successfully to hold out against the Assembly and carry 
on the executive government with or without its co-operation 3 
l See infra, p 17 

2 Quoted in Martin, Empire and Commonwealth, p 50 
J D G Creighton, '‘The Struggle for Financial Control in Lower Canada 
1818-1831," Canadian Historical Review, June, 1931, pp 120-44 
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In Nova Scotia, on the other hand, the independent revenue 
of the Crown was small The income from land was com- 
paratively unimportant, and the indirect taxes, imposed 
(as in Quebec) on articles of trade and commerce, were for 
the most part paid into the general provincial fund over 
which the legislature and not the Governor had control 1 
Time and again the Assembly showed its vigilance and its 
determination to maintain its advantage intact , 2 for it fully 
realized the great value of this financial weapon m its contest 
with the Governor for supreme power 

The discouraging feature of the struggle m British North 
America over self-government was not only its similarity 
to an earlier experience, but the apparent inability of the 
home government to learn anything from its first failure 
For if the British had drawn any moral from the American 
Revolution, it was apparently the exact opposite ol the 
correct one t/They were confident that the key to the 
disaster was excessive freedom and too much power m the 
popular Assembly, and they were therefore disposed to 
increase and not diminish the pressures on that body and 
to support the power of the Governor and the social classes 
in the colony on which he relied Some, indeed, took an even 
gloomier view, and held that no effort to hold the colonies 
could m the nature of things be successful, but that in a few 
more years the inherent centrifugal forces would gain control 
and the colonies w ould once again declare their independence 

In truth the similarity of organic growth between the first Empire and 
the second is borne in upon one at every point Not only are the local 
problems the same but with the exception of ISova Scotia the process of 
colonial government begins again almost de novo, and \1 the second Empire, 
like the first, came to the brink of disaster it was not because it had not a 
fair chance All the approved specifics for making the officials of go\ em- 
inent “independent of the factious will and caprice ot an assembly ' are 
tried again The same catchwords of “due subordination" and “the rights 
and liberties of British subjects” appear on either side The same bitter 

, ‘Under the Colonial Tax Repeal Act of 177S the Imperial Parliament 
declared its policy of relinquishing from this time lorward its own colonial 
taxing powers (save lor the regulation of commerce) and provided that the net 
proceeds of any tax raised in any colony should be spent there as a part ol the 
general revenue for the use of that colony 

*See H A Innis, The Cod Fisheries, pp 269 71 
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struggle ensues, a struggle wholh indigenous to Canadian soil but com- 
plicated by false analogies drawn from the results ot the earlier conflict 
Within fifty years the same malignant disease had run its course Fortunately 
there was no recourse to surgerv, though the poisoning ot mutual confidence 
threatened the same dissolution Governor Bernard ne\er \ilihed his 
political opponents in Massachusetts more heartily than Sir Trancis Head 
berated the “republicans” of Upper Canada Before the struggle was over, 
men as staunchly British as Robert Baldwin and Joseph Howe had become 
very nearly as desperate as Washington m 1774 Baldwin solemnly warned 
Lord Durham in 183S that without responsible government “England will 
continue to retain these Colonics bv means of her troops alone " Howe 
advised Charles Buller as hte as 1846 that if men like those who “drove 
the old Colonies to separation” had their wa\, the problem would be 
“discussed in a different spirit, ten \ears hence, by the Enemies of England, 
not by her friends 1,1 

The crux of the matter was the conti ol of the executive 
power All the colonies, it is true, had representative 
government through the elected Legislative Assembly, but 
the latter’s control in any real sense was frustrated by other 
elements in the government which held no popular mandate 
whatever Even the legislative power was shared by the 
Assembly with an appointed Legislative Council, but this 
was of small impoitance when compared to the exclusive 
executive authority wielded bv the Governor and the 
Executive Council, the members of which he appointed 
The lack of popular control in this arrangement was greatly 
aggravated b> the social, ldigious and (in Quebec) racial 
factors involved The Council in all colonies was drawn 
from a small and exclusive group representing wealth, 
education, government, church, and society, who frequently 
used their official' positions to advance their own interests 
through the diruction ol policies and the distribution of 
patronage Even the Governor found it to his interest to 
propitiate the ‘ Chateau Clique” of Lower Canada, the 
“Family Compact” of Upper Canada, and similar groups 
in the other provinces Joseph Howe’s letter still presents 
an unrivalled account of the Govcrnoi’s predicament 

He may flutter and struggle in the net, is some well-meaning Governors 
have done, but he must at last resign himscll to hit. fate and tike a snared 
bird be content with the narrow limits assigned him In his keepers I have 

1 Martin, Empire and Commaiiuicallh, pp 4S 50 
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now a a Go\ ernnr bullied, sneered at, and almost shut out of snr u t\ , w lull 
us obstinate lobistvnce to the ststem created a suspicion that he might not 
)ecomc its \Ktim, but I never knew one who, even. with the Hst mti ntam- 
ind the full concurrence and support of the representative brain h birkul 
)V the confidence of his Sovereign was able to contend, on am thing 111 i 
air terms, with the small knot ot functionaries who form the Council 111! 
he offices and wield the powers ot the Government The plain n icon is 
because, while the Gov er not is amenable to his Sovereign, and the mcmbi is 
if Assembh are controlled bv their constituents, these men aic not u 
>ponsible at all, and can alwavs protect and sustain each otlaci win tin 1 
issailed bv the representatives ot the Sovereign or the represent itiv i s <>l 
he people ’ 

The attacks ot the reformers went to the centre ot tin se 
difficulties, and they demanded the right to control tin 
idvisers of the Go\ernor Let the Governor call to Ins 
E\ecuti\e Council those who have the confidence ol tin 
Assembly and let these advisers be changed whenevu the 
Assemble indicates that it wishes a change to In m ul< , 
and at one stroke the iriction and quarrelling between tin 
executive and the legislature will disappear Reprc6CntuUi< 
government would then be transtormed into rcspcnmhh 
government The solution had been discovered in England 
many >ears betore, although certain implications ol the 
general principle were still bung worked out bv empint il 
methods But the colonial situation presenteel one impoil int 
htferenee \Ai this innovation took place, how would tin 
Governor be able to follow the advice of a Council icsponsibk 
to the Assembh anti at the same tunc obey institutions 
irom London 3 How could he serve two masters with no 
assurance or even likelihood tint they vvoi'hj ^g r cr J 1 hu 
dilemma became a most useful argument in the hands nl tin 
reactionaries and lor vcais it remained also an insurmount ilk 
barrier to manv sincere reformers 

The stor\ of the fight tor icsponsible government in ih< 
provinces, its different aspects, the rebellions in Upper and 
Lower Canada, the moie restrained yet equallv efteetiu 
tactics in Nova Scotia, the agitation in other provinces, tlu 
devices resorted to by the Assemblies to enforce tin ir 
demands, the personalities involved, and manv other details 

'Joseph Howe Letter to Lord John Russell Sept IS, 1 S3'* in S p ui,< 
'tnd Public Letters of Joseph Houe fed b\ J \ Chisholm) I, pp 250 L 
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cannot be discussed in these few pages The immediate 
sequel, as is well known, was the despatch in 1S38 of Lord 
Durham as Governoi -an- Chief of all hie provinces (and New- 
foundland) with authority to restoie order and tranquillity, 
to inquire into the causes ol the icbellion, and to suggest 
measures for the future 

The result of L oid D u rham ’ s mission was the presentation 

of his Report — the greatest constitutional document it 

BrrLsh_colonial history In substance, he found' thtf com 
plaints of the critics of the existing system amply justified 
The situation m Lower Canada, while bearing a strong 
resemblance to that in other provinces, was complicated 
and endangered by the clash between the English and French 
“I expected to find a contest between a government and a 
people,” wrote Durham in a famous passage, “I found two 
nations warring in the bosom of a single state I found a 
struggle, not ot principles, but of races, and I perceived that 
it would be idle to attempt any amelioration of laws or 
institutions until we could first succeed in terminating the 
deadly animosity that now separates the inhabitants of 
Lower Canada into the hostile drwsions of French and 
English 1,1 To (his situation in Lower Canada were added 
all the problems and difficulties which were found in the 
other colonies as well The Governor had never been free 
to follow his own judgment, tor he was hampered by his 
advisers in the colony and tied down by instructions from, 
and constant super' i&ion by , the Societal y of State and 
British civil servants He was therefore too prone to refer 
all matters to London, but neither Minister, Parliament, 
nor civil servant had sufficient knowledge of local conditions 
to give adequate guidance, and, as a result of this ignorance, 
neither Parliament nor the Butish people had e\er been 
able to maintain any more than a sporadic interest in colonial 
affairs The governments in the colonies had become con- 
fused and mcreasingh incompetent The Governor was the 
central figure, but there wcie no heads to the important 
departments, and the members of the Executive Council 
took an equal part in all matters which came before them 

1 Lord Durham's Repot t (ed b\ Sir C ¥ Lucas), II, p 16 
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This Council, with no special legal qualifications, also sat 
in each colony as a court of appeal Municipal institutions 
either did not exist at all or were extremely meffectrv e, and 
nowhere was there an adequate system of municipal taxes 
A part (and, until recent years in some colonies, a \er> 
large part) of each government's revenue and expenditure was 
not dependent upon the annual vote of the legislature and hence 
was administered under executive and not legislative control 
The English system of securing the consent of the Crown 
before introducing financial measures into the legislature 
was not followed, and as a result a wild scramble ensued 
over any surplus funds that were available lor public works 
in the constituencies But the fundamental weakness 
common to all the governments was their failure to meet 
the elementary political needs of their communities for the 
control of their own affairs through the subordination oi 
the executive to the legislative authority 

It was a vain delusion to imagine that by mere limitations in the Con 
stitutional Act, or an exclusive system of government, a bod>, strong in 
the consciousness of wielding the public opinion of the majority, could regard 
certain portions ot the provincial revenues as sacred from its control, could 
confine itself to the mere business ot making laws, and look on as a passive 
or indifferent spectator, while these laws were carried into effect or evaded 
and the whole business oi the cuuntrj was conducted by men, m whose 
intentions or capacity it had not the slightest conhdence Vet such was 
the limitation placed on the authority of the Assembly of Lower Camda, 
it might reluse or pass laws, vote or withhold supplies, but it could exercise 
no influence on the nomination ol a single servant ol the Crown Tin. 
Executive Council, the law olficers, and whatever heads ot departments 
are known to the administrative system of the Piovince, were placed in 
power, without nn> regard to tin, wishes of the people or their represent Uiv ls 
nor indeed are there wanting instances in which a. mcie hostility to the 
majority of the Assembl> devated the most incompetent persons to posts 
of honour and tiust However decidedly the Assembly might condi mn the 
policy of the Government, the persons who had advised that police retained 
their offices and their power of giving bad advice If a law was passed 
after repeated conflicts, it had to be carried into effect by those who had 
most strenuously opposed it The wisdom of adopting the true principle 
of representative government and facilitating the management of public 
affairs, by entrusting it to the persons who have the confidence of the 
representative body has never been recognized in the government of the 
North American Colonies 1 

l Ibtd ,7l, pp 76 7 
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The two majoi recoinmenda Lions oi the Report were the 
re-union oi Upper and Lower Canada and the immediate 
grant of responsible government So fai as the two Canadian 
colonies were concerned these proposals were interdependent, 
for Durham considered that only union could eliminate the 
racial conflict in Lower Canada and thus make it possible 
for responsible government to t unction effectively His 
expectation was that this would result m the absorption of 
the French by the combined British elements in the two 
colonies, and hence his idea ol a union was not at all along 
federal lines but one of iusion, “a complete amalgamation 
of peoples, races, languages, anti laws 5,1 Durham also 
looked forward to a wider union of all the British North 
American colonies, but he considered that the time for so 
ambitious a project had not yet arrived 

His endorsement ol responsible gov eminent as a com- 
prehensive cure for many ol the troubles of the colonies 
was whole-hearted and explicit .Moieover, as he pointed 
out, this change would involve no legislation and no radical 
innovation of any kind, but simplj a consistent application 
of the principles ol the Biitish constitution, where the same 
change had occurred in the same mloinial way 

Ever} purpose of popular control mi Jit be combined with every 
advantage ol vesting the imnicdi lie choiee ol advisus m the Crown, were the 
Colonial Gov ernur to be instructed to secure the co-operation of the Assembly 
in his policy, b\ entrusting its nlnimisir ltion lo ■mch men as could command 
a majority, and if he wcie givui to und< ist ind tint lit need count on no 
aid from home in <in\ dillercnce with the \ssi mblv tli it should not directly 
involve the relations between tin mother cuuntiv and the Colony This 
change might be eflectt d In i single despatch cunt lining such instructions 2 

The above p<fssig< also siigg<*4s Lonl LHirham’s answer 
to the question ol how colonial lulonoim and British 
supremacy were to be rtc >nuU'd, bov the Governor was to 
be spared the dilemma of having to lollow two masters 
offering conflicting advice Dui ham believed that the key 
to the difficulty was the division of subjects between the 
Imperial and colonial governments The Governor as head 
of the colonial administration would lollow the advice of 

'Sir C P Lucas in Lord Durham's Report, I, p 124 
i Lord Durham's Report, II, pp 279 SO 
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his Council in matters of colonial concern, but, as the agent 
of the British Government, he would be expected to see 
that the allotment of authority was kept intact and that the 
local Cabinet and Assembly did not trespass on the held 
of his principal There would be few if any occasions foi 
conflict, and these would properly be brought to the attention 
of the Imperial authorities “The matters which so concern 
us, are very few The constitution of the form of govern- 
ment — the regulation of foreign relations, and of trade with 
the mother country, the other British Colonies, and foreign 
nations — and the disposal of the public lands, arc the onl) 
points on which the mother country requires a control 
The list of reserved subjects named by Durham was some- 
what odd, and much more comprehensiv e than at fiist 
appears Presumably “foreign relations” included the control 
over all the armed forces of the colony, “the disposal of public 
lands” certainly in\ohed matters of local re\enue which 
Durham stresses elsewhere in the Report as being essential 
to self-government, and reasonable implication would suggest 
that the clause affecting trade would co\er a wide area 
But Durham’s central idea that a line of division w is 
practicable was the solution adopted some >eam later, 
although events were to demonstrate that such a distinction 
was neither easy to draw nor easy to maintain 

The Report also offered a number of minor recommenda- 
tions which need only be mentioned here It urged the 
creation of strong municipal governments m each colony 
All Crown revenues (except those derived from the sale of 
public lands) were to be placed at the disposal of the colom il 
governments in exchange for a civil list All financial bills 
should originate in the Assembly and should receive the 
consent of the Crown befoie being introduced, that is, thc\ 
should be initiated only by a member of the Cabinet Durham 
did not recommend an elected Legislative Council, a measure 
frequently advocated by the reformers, for he felt that it 
would then cease to act as a check on the lower house, but 
he expressed dissatisfaction with its existing composition 

l Ibid , II, p 282 
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The responsibility of the Cabinet, however, was unmistakably 
to be to the Assembly and not to the Legislative Council 
Finally, the independence of the judiciary was to be ensured 
by giving its members a secure salary through the civil list 
and a tenure during good behaviour 

The first major recommendation of the Report as w'ell 
as a number of the minor ones were implemented by the 
Union Act of 1840 which brought Upper and Lower Canada 
together once more The Act provided for a Governor, a 
Legislative Council, appointed tor life by the Crown, 1 and 
an elected Legislative Assembly of eighty-four members, 
each of the two former colonies being giv en forty- two 
members This favoured Upper Canada, which at the 
moment had the smaller population, but after some years, 
when the favours began to fall the other way, Upper Canada 
with a suddenly awakened conscience protested the unfair- 
ness of the anangement and demanded inconsistently but 
none the less vehemently “Rep by Pop ” The Union Act 
made English the official language of record, but this was 
altered eight vears later and both languages placed on an 
equality for all official purposes Rev cnues were consolidated 
and independent Crown income was surrendered in exchange 
for a permanent civil list, but bills dealing with Crown lands 
and religion were to be reserved by the Governor foi the con- 
sideration of the home authontics All money bills were to 
originate with the Governor, and then be introduced into the 
Assembly 

The Xlvvov x'krt Lb jap made jao nAe.njj.on xif j-fispcmsihlf* 
government, and even it it had done so this would not have 
affected any of The other provinces In fact, neither the 
colonial Governors nor the British Government had been 
converted to the proposal, although an increasing emphasis 
was laid m despatches from the Colonial Office on the 
desirability of admitting to the Governor’s Council and to 
the public service “those persons, who, by their position 
and character, have obtained the general confidence and 

iThis was changed in 1856 bv mating the members submit to election for 
an eight-year term 
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esteem of the inhabitants of Lhe piovince ' But this was 
far removed from an absolute obligation being placed on 
a Governor to shed the old ad\isers and take on the new 
ones whenever the Assembly indicated its desire for a change 
Various half-way measures were tried during the ne\t few 
years, and although some met with a tempoiary success and 
the members of the Assembly receiv ed more consideration 
than before the Durham Report, responsible government 
was still very far from being achieved The Gov ernor during 
tills transitionary period was lorced by circumstances to 
become a politician , for since lie could not ignore the Assembh 
and hav e any Council he chose, the obv ious and perhaps 
the only alternative to responsible government was to tiv 
to persuade the Assembly that those who followed his 
leadership deserved its support The Governor thus became 
his own First M mister and endeavouied to build up, usu illy 
from the moderate element, his own party Governois in 
more than one colony plunged into the political battles 
and devoted thoir utmost efforts, sometimes successfully, 
though as a rule for only short periods, to secure the election 
of those whom they favoured At other times theGov einoi's 
necessities would compel him to organize a coalition Counc’l, 
although the very nature of its personnel and the fact that 
only the Governors adroitness ind resource had brought it 
into existence, made cohesion difficult and stability almost 
impossible 

The transitionary period was bncf, indeeJ, the unhappy 
consequences of the half-wav policy could scarcely have 
continued for long without threatening once again to tear 
the structure to pieces Fortunately a change of government 
in Great Butain in 1840 brought Eail Grey to the Colonial 
Office, and Grey was prepared to give the Durham proposal 

’Lord John Russell to C Poulett Thomson (Lord Sydenham), Sept 7, 1831 
in \V P M Kennedy Conshlutional Documents of Canada (1930 cd ), p 417 
Lord John Russell (Colonial Secretary, 1839 41) was one of those who considered 
that responsible government placed the Governor in in impossible position 
between the British and colonial authorities His statement to the Butisli 
House of Commons on responsible government was the occasion for Joseph 
Howe’s four open "Letters to Lord John Russell, 1 which are not unwoithv ui a 
place beside Lord Durham s Report See Speeches and Public Letters of Joseph 
Howe, I, pp 221-6G 
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a fair trial “Tins Countiy,” he wrote some six years later, 
“has no interest whatever m exercising any greater influence 
on the internal affairs of the Colonies, than is indispensable 
either for the purpose of preventing any one Colony from 
adopting measures injurious to another, or to the Empire 
at large, or else for the piomotion ol the internal good 
government of the Colonies, by assisting the inhabitants to 
govern themselves ’ a I he appointment of two exceptionally 
able and liberal-minded Goxernors opportunely prepared 
the way on the other side of the Atlantic Sir John Harvey 
was made Governor of Nova Scotia shortly before Grey 
came to office, and a few months aftci the latter event Lord 
Elgin, Durham’s son-in-law, was appointed Governor of 
the Province of Canada Grey ’s despatches from the 
Colonial Office laid down the lines on v Inch he felt the change 
to responsible government should be made, and, as Durham 
had foreseen, no other action, sav e the cordial and unreserved 
support of the Go' emors and the colonial governments, 
was necessary to bring the new system into operation The 
acid test to determine the existence of icsponsible go\ em- 
inent was, of course, not merely a Governor's Council 
supported by the Lcgishtne Assembly — that condition had 
already occurred repeatedly dining the tiansition — but the 
immediate changing of that Council when it had lost the 
confidence of the popular body I he hist test of this nature 
was applied in Nov a Scotia w In n, follow mg a general election, 
a direct vote of want of conlidence in the administration 
was earned h\ the .Assembly on January 25 1848 the first 
effective vote of its kind to be taken outside the British 
Isles The Execute e Council resigned on the 27th, and the 
new Premier, J B Uniackc, was asked to iomi a Go\ ernment 
the following day In -March oi the same year a similar 
defeat on a vote of want of confidence and an immediate 
change of government took place in the Pro\ ince of Canada 
The same principle was asserted almost simultaneously in 
New Brunswick, and three years later it was conceded m 
Prince Edwmrd Island 

J Earl Grey, The Caloiua.’ Pohcv of Lord John Russell's Administration 

(1853 ed), I, p 17 
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British Columbia and Vancouver Island had a more 
varied history, and their isolation and small white population 
delayed the growth of self-government They w ere go\erned 
first by a Governor and Council, from 1849 to 1850, but in 
the latter year a small Assembly was added The disco\ery 
of gold on the Fraser and the resulting influx of miners led 
m 1858 to the passage of a British statute which made the 
mainland of British Columbia a spearate Crown Colony 
without an Assembly In 1866 another act was passed 
reuniting the two colonies and setting up only one government 
composed of a Governor and a Council Although the 
latter contained some elected members, they were m a 
minority, so that the change took from Vancouver Island 
the popular control of her legislature In 1870 the British 
Government by order-m-council ga\e the Council a majority 
of elected members, and this latter body proceeded to set 
up an elected Assembly In the same year British Columbia 
entered Confederation, and (in accordance with the terms 
of union) instituted responsible government 1 

The Province of Manitoba was created after Confed- 
eration by Dominion statute in 1870, and it obtained at 
once the usual Governor, Council, and elected Assembly 
with a responsible Cabinet To complete the stor> , Alberta 
and Saskatchewan, after being goxerned as federal terri- 
tories by the Dominion Go\ eminent assisted by a territorial 
legislature, were set up as provinces in 1905 with a Go\ernor, 
an Assembly, and a Cabinet responsible to the latter 

In none of these four Western Provinces has responsible 
government been given any statutory recognition the 
Governor is simply empowered to summon an E\ccuti\c 
Council, and no mention is made of the necessity for members 
of the Council to have seats m the Assembly or to enjoy its 
confidence In fact, responsible government in ever) 
province of Canada rests on the same airy foundation 
Whether the provincial constitution is that of one of the 
Maritime Provinces, which were called into existence b) 

'For about a year longer, however, the Governor and not the Premier 
ruled See YV N Sage, “The Position of the Lieutenant-Governor in British 
Columbia,” Essays in Canadian History (ed by R Flenley), pp 178 99 
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the prerogative, or that of one of the Prairie Provinces w hich 
were explicitly created by a Dominion statute, or that of one 
of the other provinces, which have had a more chequered 
past, responsible government receives the same treatment 
it is denied any explicit description and is found entirely 
in custom and usage Lord Durham’s simple and convenient 
device for introducing cabinet government has proved so 
simple and so convenient that it seems likely to remain m 
its present form indefinitely 

The achievement of responsible government in 1848 
concluded a critical chapter in a long dev elopment that began 
with the granting of representative institutions to Virginia 
in 1619, or, if Canadian antecedents only are considered, 
with a similar grant to Nova Scotia in 175S The American 
struggle to extend popular conti ol ended m independence 
The loyal colonies were at that time either so alien or so 
small and undeveloped that the process had to begin anew 
under almost identical conditions, yet with the enormous 
advantage of having the American Revolution constantly 
in the background as a warning to official intransigence 
Had these colonies been of greater consequence or even, in 
Quebec, of Anglo-Saxon stock, they might have been able 
to restate and to assert with some weight and to their own 
advancement the true lesson to be drawn from the Revolu- 
tion For in a very short tune it again became evident that 
representative institutions alone — as the American colonies 
had discovered and, one might have thought, had unmistak- 
ably proved — were but a stage in the evolution of self- 
government A limited control o\ er legislation was merely 
an irritant to a people imbued with British political tradi- 
tions, and no peace was possible until the next logical step 
was taken and executive power was either given to those 
directly chosen by the people (as was done in most of the 
United States) or was brought under the authority of the 
popular legislature But responsible government withm the 
Empire, as Durham and others clearly realized, could only 
be conceded at that time if it was placed squarely upon a 
separation of Imperial and local affairs Experience was 
soon to demonstrate, however, that responsible government 
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on these terms contained elements almost as unstable as 
any representative institutions which tried to stop with the 
exercise of legislative powers alone The line of demarcation 
between Imperial and local affairs proved in the event to be 
neither clear-cut nor obvious, and the desire for more and 
more autonomy began immediately to widen the local area 
and narrow that which had been reserved in general terms 
for the Imperial authorities This was, however, a gradual 
process, which was possible in large measure because of the 
comparative unimportance and immaturity of British North 
America in international affairs, the temper of the people, 
and the very nature and vagueness of the disputed aiei 
For the practice of responsible government based on the 
idea of allocation not only permitted further adventures 
m self-government, but it facilitated an advance which 
proceeded step by step and which could be made with little 
friction or ill-feeling These developments were eventunlh 
to affect many aspects of Canadian government, and thc\ 
did not reach their logical destination until 1926 and 1931 
when the full equality of Great Britain and the Dominions 
was formally declared 



CHAPTER II 


CONFEDERATION 

'The Dominion of Canada was the legal creation of the British 
North America Act, which became effective on July 1, I86r 
This chapter obviously cannot do justice to this great 
climacteric m Canadian, history, for such discussion is essen- 
tially the task of the historian and it would also demand 
far more space than can be given here All that will be 
attempted, therefore, is a \ cry general account of the leading 
events and a brief statement of some of the constitutional 
provisions, man> of which will recci\ emote detailed treatment 
m later pages 

The possible union ol the colonies m British North 
America w as mooted almost as soon as the American colonies 
had won their independence, and the project was put forward 
repeatedly as time went on bv both visionaries and men of 
affairs 1 It was mentioned, as noted above, by Lord Durham 
in 1839, but was dismissed as inopportune The establish- 
ment of responsible government, however, and the almost 
simultaneous abandonment ol the old colonial svstem of 
Great Britain gave a new impetus to the proposal the one 
produced a greater vinhty in provincial governments and 
institutions by giving the training and responsibility which 
were an essential preparation for the venture, the other 
disrupted provincial trade and forced the provinces both to 
seek - ilLnrow lr sui'u ilunv do uleii pvmhbnar Ar siTeiig Attar 

their position as best the} might m a highly competitive 
and even dangerous w orld Each colony had its ow n special 
difficulties to solve, and the success of the federation move- 
ment was largely due to the discovery that many of these 
difficulties could be met through one common solution 

There were, of couise, common difficulties as well, such 
as the general trade problem, mentioned above, which the 
British had precipitated m 184G by their repeal of the 


*R G Trotter, Canadian Federation, pp 5 10 
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navigation laws and the abandonment of the preferential 
tariff on colonial goods 1 There was also the many-sided 
menace from the United States which cast a shadow o\er 
all the colonies the bellicose statements of man> American 
politicians, the exceptional military power of a country 
engaged in a prolonged civil war, the danger, frequently 
apparent, of becoming embroiled m w r ar through British- 
Amencan quarrels, and the threat to the colony of Canada, 
although this in a sense was a common threat also, of having 
the United States isolate the whole north-eastern corner ot 
North America from the remainder of the continent b\ 
taking possession of all the empty western territory The 
pre- Confederation period, moreover, was also a time of 
disturbing changes in the economic world, and the different 
colonial economies were finding great difficulty m adjusting 
themselves to the new technological and industrial condi- 
tions 2 “The shift from wood to iron,” writes Professor 
Creighton, “from water-power to steam, from canals to 
railways and from sailing-ships to steamboats became 
virtually an accomplished fact All these changes fell w ith 
jarring force upon provincial economies which were unpre- 
pared to sustain the tremendous and expensive adjustments 
involved ” 3 

Each province also had its particular problems to meet, 
some of which were exclusively its own while others were 
special manifestations of more general questions in which 
all might have some share It was evident from the first 
that the colony of Canada had most to gam from some form 
of union both because of the seriousness oi its existing 
difficulties and the possibilities of profitable development 
under the new regime In the decade before the beginning 
of the negotiations which eventually led to federation, the 
government of the colony was hopelessly deadlocked as a 
result of a balance created by political and racial differences, 

pp 358 70 ^' rei ^ ton ’ Commercial Empire of the St Lawrence, iy6o-iS D o, 

n ^ n ' S ’ Problems °J Staple Production in Canada , pp 17-23 
D . ^ , Leighton, ‘‘British North America at Confederation,” Rouelf-Sn-ots 
Report, Appendix No 2, p 11 



CONFEDERATION 


27 


and several attempts at constitutional tinkering 1 had failed 
to yield any substantial impro\ement From 1841 to 1867 
there were no less than eighteen different Cabinets in office 
Portfolios were divided equally between Canada East and 
West, some government departments, such as education, 
were run in two separate sections with approximately equal 
expenditures, and appropriations in one section were always 
balanced against appropriations in the other 2 A perpetual 
source of dissatisfaction in Canada \\ est was the fact that 
although she had a much greater population than her 
partner 3 and surpassed her m wealth and importance and in 
the payment of taxes, the two sections still retained equal 
representation in the Legislative Council and in the Assembly 
Economic embarrassments in the colony were also acute, 
one of the chief tioubles centring about the pending expira- 
tion of the reciprocity treaty between Canada and the 
United States If, as seemed likely, the United States^ 
would be unwilling to renew the treaty, the Canadian pro -I 
ducers w ould face a serious loss of markets, and one obvious 
answer for this and other economic difficulties was an 
enlargement of political and economic boundaries The 
province had been engaged for ov er two decades m a strenu- 
ous and costly endeavour to develop a transportation 
system of canals and railroads which could hold the trade 
of the Great Lakes region against American competition, 
but the financial burden was becoming excessive and the 
harvest of traffic had been disappointing The Canadian 
effort v«as thus gradually working towards a more restricted 
national east- to-w est economy built about the existing and 
projected means' of transportation, and this necessarily 
involved expansion westwards into the territory of the 
Hudson’s Bay Company The French in the Province of 
Canada could scarcely be expected to support a development 

'Such as, an elected upper house, an increase in the number of members in 
the Assembly, although retaining an equil number trom Canada East and West, 
the “double majorilv 1 ' convention which endeavoured unsuccessfully to ensure 
that a Cabinet should retain a majority in both sections of the province 

2 Creighton, “British North America at Confederation," Rcnvell-Sirois Report, 
Appendix No 2, p 21 

a In 1861 this excess of population was 284,52o and bv 1864 was well over 
300,000 
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of Canada \\ cst which would yield such one-sided returns 
but an expansion under federal or other auspices was not 
nearl> so objectionable and might, indeed, yield ver> 
substantial returns to French Canada as well 1 Both sections 
of Canada also favoured a winter outlet to the Atlantic 
coast which would make them independent of the favoui 
of either a sister colony or a foreign government 2 

Many in Nova Scotia and New Brunswick also felt the\ 
had something to gain by federation, although their e>cs 
were at first fixed upon a smaller and less ambitious Mari- 
time union with Prince Edward Island Their limited popu- 
lation made these provinces conscious of their isolation and 
weakness, and they therefore put in the forefront of their de- 
mands for the larger federation the construction of an inter- 
colonial railway Nova Scotia and New Brunswick had, 
indeed, been urging this project upon the British authontics 
for years past, and, tailing to obtain sufficient support, had 
begun to build short segments on their own iesponsibiht\ 
But the financial drain had been heavy, and both pro\ inecs 
looked to the proposed federation to suppl> the capital to 
complete the project Nova Scotia and New Brunswick 
also expected other economic benefits from union a common 
tariff, a sale in the Canadian provinces for certain of then 
natural products such as coal and fish, and also a market 
for those manufactured articles which they confidcntK 
expected to produce as a result of their accessibility to coal 
Maritime ship-building, shipping, and commerce, which 
had been for years p?st major activities, were not nnnatuiaUv 
expected to profit greatly by this anticipated expansion of 
trade 

Pnnce Edward Island did not have, however, the same 
inducements as the two mainland provinces The Island 
would m any event be able to make use of the intercolonial 


‘Creighton, “British North America at Confederation,” Rowell-Sirois Report 
Appendiv No 2, pp 14-21 

’"He would defy any one to take a map of the world and point to am 
great nation which had not seaports of its own open at all tunes of the yeir 
Canada was shut up in a prison, as it were, for five months of the year in 
fields of ice which all the steam engineering apparatus of human ingenuity could 
not overcome ” Sir E P fach6, in Confederation Debates, 1865, p 6 
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railway, if built, and it had not the di\eisity of resources 
which could hope to find an e\tensi\e market in Canada 
Its great hope was that the federation might give substantial 
assistance in buying out the rights of the landed proprietors 
whose grip on the Island had been its greatest single handicap 
since its settlement [Maritime union had virtually nothing 
to offer, for this almost ine\itably meant the extinction of 
the Island as a separate political entity, although the smaller 
union might conceivably become a hrst step to the wider 
federation 1 The advantages of a federal scheme to New- 
foundland were probably even more doubtful than to Prnlee 
Edward Island, although the possibilities of increased trade 
were somewhat more alluring However, Newfoundland 
was definitely interested in the outcome of the federation 
negotiations, and her entry into the union was regarded 
both by herself and others as a very leal possibility 

Canadian federation began to be a matter of practical 
politics m the spnng ol 18G4 2 when Dr Charles Tupper, 
the Premier of Nova Scotia introduced a resolution into the 
legislature of that piovince requesting that delegates should 
be appointed "to confer w ith delegates w ho may be appointed 
by the Governments of New Brunswick and Prince Edward 
Island for the purpose ol considering the subject of the 
union of the thicc provinces under one Government and 
Legislature " The resolution was unanimously passed, and 
similar resolutions were earned in the legislatures of the 
two other Maritime colonies Anangements were thereupon 
made to hold a conference of delegates at Charlott etown m 
September On June 30 a new coalition Government was 
formed in the Province of Canada, pledged to use its best 

‘W M Whiteluv, Tiu Waritinus and Canada b fore Confederation, pp 196 
207, 254-6 

2 lhere were numerous haibingcis of fedeiation which preceded the Nova 
Scotia resolution I here was an etrlicr resolution ot the No\a Scotia Assembly 
in 1861 which had advocated consultation on the feisibililv of both general and 
Maritime union an mt< rproaincnl confeicnce it Quebec in 1862 had discussed 
among other things political union and had shelved it the Governor of New 
Brunswick in a despatch to thi Coloiml bccietarx December 31, 1862, had 
proposed Maritime union and henieforth (with Colonial Olhte approval) became 
its ardent advocate and in 1S63 the legislature of l'nnce Edward Island had 
passed a resolution st it mg that it was 1 prepared attentiveh to consider” any 
proposal for union which might come fiom its neighbours 



30 


THE GOVERNMENT OF CANADA 


efforts to bring about confederation m the British North 
American colonies Believing that the Charlottetow n meeting 
was most opportune for the consideration ot the wider union, 
the Canadian Government inquired if it might also send 
representatives to join m the discussion The request was 
granted, although the Maritime Goiemments cautiousl} 
pointed out that their authority was formally limited to 
proposals for a Maritime union 

The Charlottetown Conference was not the first mter- 
provincial meeting, for others had been called on occasion 
to discuss postal services, tariffs, railway lines, and other 
matters of common concern But these gatherings had been 
rare, and this was the most ambitious conference which had 
been attempted up to that time Indeed, one of the most 
awkward obstacles m the way of co-operation was the lack 
of previous contact and understanding among the delegates, 
who were virtually unknown to one another, and even such 
leaders as Charles Tupper and Leonard Tilley had not me 1 
John A Macdonald beiore the Charlottetown Conference 
“We don't know each other," stated a Halifax newspaper 
in I8b6 “We have no trade with each other We ha\e no 
facilities, or resources, or incentives, to nungle with each 
other We are shut off from each other by a wilderness, 
geographically, commeicially, politically, and socially We 
always cross the United States to shake hands " 2 A special 
tour of Canadians to the Maritime colonies was arranged 
in the summer of 1864 for the purpose of increasing knowledge 
and mutual understanding, and the experiment was generally 
considered to have been most successful The conditions 
of the time, however, are indicated by two very significant 
facts first, the need for organizing such a trip, and second, 
that the route followed by the party was the usual one 
whereby travellers went from Montreal to Saint John by way 
of Portland, Maine 3 It is evident that, while provincial isola- 
tion and lack of knowledge of one another w^ere two of the 

*J Pope, Memoirs oj Sir John A Macdonald, I, p 271 

2 Quoted in Creighton, "British North America at Confederation," Ron til 
Sirots Report, Appendix No 2, p 36 

8 Trotter, Canadian Federation, pp 88-90 
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greatest barriers to federation, they constituted at the same 
time two of the strongest arguments in its support 

The conference at Charlottetown was made up of twenty- 
three delegates Canada sent eight, and Nova Scotia, 
New Brunswick, and Punce Edward Island, five each 1 
All delegations contained representatives from different 
political parties, but that from Canada, representing a 
coalition Government, spoke with one voice, whereas the 
Maritime delegations represented not only three colonies, 
but frequently divergent views in each colony The advent 
of the “unofficial” Canadian delegation completely altered 
the original agenda ol the conference, and discussion on 
Maritime union was temporarily pushed to one side The 
Canadian representatives put forward their proposals for a 
comprehensive union, and each of five speakers gave an 
exceptionally able presentation of some particular aspect 
of the general plan and then submitted to cross-questioning 
by the other members of the conference Finally, after 
some days’ discussion the Maritime delegates met alone to 
consider what had been the main purpose of the meeting, 
but in the face of Prince Edward Island’s determination to 
preserve its own Iegisiatuie and to have the new capital 
located on the Island, little progress was made in the direction 
of Maritime union The conference adjourned its sessions 
to convene again at Halifax, Saint John, and Fredericton, 
where general meetings of all delegates and special meetings 
of Maritime delegates were again held All sessions were 
secret, and « hib the adi isabdity of such a procedure could 
scarcely be questioned, it served to arouse suspicion and 
distrust in some "quarters The decision was reached that 
a formal conference of all delegations (including Newfound- 
land) should reassemble at Quebec in October, and the 
Maritime representatives decided that the proposed smaller 
union should be held in abeyance awaiting the results of 
the Quebec Conference 2 

I John A Macdonald, Brown, Car tier ,'iGult, and McGee were the outstand- 
ing Canadian delegates 1 upper and Tillev the leading delegates from the 
Maritime Provinces Joseph Howe was unable to be present 

1 Whitela\v, The Mar it ernes and Canada before Confederation, pp 219-31 
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The Charlottetown Conference had thus made substantial 
progress in bringing the delegates together and making them 
known to one another, and also in breaking the ground lor 
federation and familiarizing the political leaders m all 
colonies with the major issues involved Its informal and 
tentative character forbade explicit resolutions and commit- 
ments, but it had nevertheless brought many of the issues 
to the point of general agreement and a large part ot the 
framework of the new federation had begun to take shape 
It was, however, a somewhat embariassing circumstance, as 
disclosed by the sparse records of the Quebec Conference, 
that at times the delegates differed widely in their ideas as 
to what had actually been agreed upon at Charlottetown, 
for the absence of definite resolutions at the earlier meeting 
made varied and conflicting understandings possible 1 

That the union should be one of a federal character — that the legislate c 
residuum should be m the central Parliament-— that Parliament's poucis 
should be general and provincial powers local — that there should Uc in 
Upper and a Lower House — that there should be three districts in the 
Confederation, each equally represented in the Upper House — tint the 
Commons representation should be based on population — that there should 
be a system of executive government and a judiciary and proper arrange 
ments concerning property, assets, and hnance — that the Conledu ltiuii 
was to be British in system and practice — was all easilv settled, not at 
Quebec, but at Charlottetown, before the Quebec Conference was e\u 
called Even detail was to some extent disposed of at Charlottetown 
Halifax, Saint John and Fredericton, before the Conference met at Quclar 
If the principles of union had not been settled in advance it is evident that 
Union would not at that time have been discussed through to conclusion— 
that there would not have been any Quebec Conference l Thus we lmd tin 
Quebec Co nference concerning itself, principally, with the cumplcnun ol 
matters of detail, all ead> largely settled, and the recording of matter;, ui 
principle TTie task, ol applying already admitted ‘'general prmuph s to 
practical and political facts was, however, tound to be the rcallv diHicuh 
part of constitution building ’ 

The same representatives who had been at Charlottetown 
appeared also at Quebec, although all the colonies except 
Nova Scotia increased the size of their delegations Canada 
had now r twelve (its entire Executive Council), New Bnms- 

‘See, for example J Pope, Confederation Documents, pp 60-70 Si 5 

2 Senate of Canada, Report on the British North America Act (1930) turn. 
4, pp^ 32 3 See also, W M Whitelaw, “Reconstructing the Quc-bec Conlu 
ence,’’ Canadian Historical Review, June, 1938, p 131 
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wick and Prince Edward Island, seven each, Nova Scotia, 
five, and Newfoundland, two Both political parties were 
again represented on each delegation, but the conference 
was nevertheless essentially Conservative, for that party 
had the majority ot delegates from every colony except 
New Brunswick, and e\en the Reformers in New Brunswick 
had never been very aggressive Party clashes, in any event, 
were of no great consequence during the deliberations, for 
disagreements tended to iollow other lines Each colony 
had one vote, but for obvious reasons Canada w r as allowed 
to count as Upper and Lower Canada with one vote each, 
an arrangement which still gave the Atlantic colonies a 
majority of four to two It is of some interest to observe 
that there is no record ot any split in the Canada vote, 
that on only one recorded occasion did all four Atlantic 
votes go against the two fiom Canada, and that in fully 
half the recorded votes Prince Eduaid Island voted against 
all the others 1 Here, as in all other proceedings of the 
conference, the record is by no means complete, for the 
meetings (following the Charlottetow n precedent) were held in 
secret and no official minutes of the discussions were kept 
The information which is available has thus been gatheied 
from many sources and pieced together b> careful historical 
investigation and reconstruction 

The fundamental principle accepted at Charlottetown 
was endorsed unreservedly at Quebec, namely, that the new 
government should be a federation and not a unitary govern- 
ment, or, to use the current phrase, a “legislative union ” 
All the delegates would doubtless have admitted, as many 
of them did, that thev considered a legislative union a 
superior form to a federation, but all would also have added 
that nothing but the latter would be able to find general 
acceptance The peculiar position of Quebec wuth its 
different racial origin, religion, language, educational institu- 
tions, laws, and culture would alone have made a large 
measure of local autonomy imperative, but Quebec was not 
the only colony with a strong local patriotism “We had 
either to take a federal union,” said George Brown, “or drop 

'Whitelaw, The Maritimes and Canada b/Jore Confederation, pp 237, 240 
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the negotiation ^Not only were our friends from Low ci 
Canada against it, but so were most of the delegates from 
the Maritime Provinces There was but one choice open 
to us — federal union or nothing John A Macdonald, for 
one, relinquished the idea of legislative union with regret,’ 
and he chose the next best thing, a centralized form ol 
federalism > v This distribution of power between the Domin- 
ion and the provinces was the feature of the constitution 
greatly affected by American experience The United States 
had been engaged for some years in a civil war which was 
attributed primarily to the constitutional emphasis on the 
rights and powers of the individual states, leading to the 
assertion of state sovereignty and eventually to armed 
conflict^) British North America had the opportunity of 
profiting by the experience of her neighbour, and the 
conference believed that the outstanding lesson to be learned 
was the necessity of strengthening the centripetal forces in 
the proposed federation Macdonald pushed the aigument 
as far as he dared, and had the satisfaction of seeing the 
delegates accept a constitution along the lines he had 
suggested 

The true principle of a Confederation [said he with more conviction 
than accuracyj lay m giving to the General Government all the principles 
and powers of sovereignty, and that the subordinate or individual states 
should have no powers but those e\pressl> bestowed on them We should 
thus have a powerful Central Government, a powerful Central Legislature, 
and a decentralized system of minor legislatures for local purposes 1 

The proposed constitution therefore aimed at building 
up uYc <Tu urun cy of fire tjornmiurr m a narrrber af ways 

First, it granted the provinces a moderate, but only a 
moderate, list of powers, these being essentially those of a 
local or private nature which w'ould be best suited to thi 
capacity and position of the proxincial authority Some 
powers, which in the United States had been left with the 
states, such as criminal law, marriage, and divorce, were 
given in the Canadian constitution to the federation 1 

1 Confederation Debates, 1865, p 108 
2 Ibid , p 29 
*Ibtd, p 1002 
*Ibid , p 41 
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Secondly, the new constitution was to grant to the 
Dominion all powers which were not explicitly gi\en to the 
provinces In any federal constitution an exhaustive 
enumeration of powers granted to the central and local govern- 
ments is quite impossible, and hence it is customary to 
insert a blanket clause whereby all unallotted powers (the 
so-called residual powers) are vested in one party or the 
other V^The United States’ constitution had allowed the 
states to retain this residue and had thereby greatly enhanced 
their importance, the Quebec Conference decided to follow 
the other course and pass on the residue to the Dominion 
And to make the matter quite clear, this comprehensive 
grant was illustrated by a long list of powers which were 
explicitly placed under Dominion jurisdiction To quote 
Macdonald once more 

In framing the constitution care should be taken to avoid the mistakes 
and weaknesses of the United States’ system, the primary error of which 
was the reservation to the different States of all powers not delegated to 
the General Government We must reverse this process by establishing 
a stiong central Government, to which shall belong all powers not specially 
conferred on the provinces 1 

We have strengthened the General Government We have given the 
General Legislature all the great subjects oi legislation We have conferred 
on them, not only specifically and in detail, all the powers which are incident 
to sovereigntv, but we have expressly declared that all subjects of general 
interest not distinctly and evclusively conferred upon the local governments 
and local legislatures, shall be conlcrred upon the General Government 
and Legislature 0 

Thirdly, the constitution stated that the Dominion 
Government was to have the power of appointing and 
removing the LapAitenant-Govunors m each province, thereby 
placing the Dominion m the position occupied up to that 
time by the Imperial Government in relation to the adminis- 
tration of the individual colonies The Dominion would 
thus have an agent and a spokesman in each province, he 
was given the power of refusing assent to provincial bills 
or reserving them for the pleasure of the Governor-General, 
and while it was sometimes stated that the Lieutenant- 

‘Pope, Memoirs of Sir John A Macdonald, I, p 269 

2 Confederation Debates, 1865, p 33 
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Governor would be an independent official , 1 there can be 
little doubt that the expectation was that his influence 
would be as important a factor in the future province as it 
had pro\ed to be m the colony of the past 2 

Fourthly, the Dominion Government was given the 
bright tqjiisa.llow_.or set aside any provincial law within a 
year oT its passage This was another existing function ot 
the British Government, and one which would give the new 
Dominion the last word on all acts of all the provincial 
legislatures “By vesting the appointment of the lieutenant- 
governors in the General Government,” said George Brown, 
“and giving a veto for all local measures, we have secured 
that no injustice shall be done without appeal in local 
legislation ” 3 

The federation was thus intended to depart radically, 
from the pure federal form in which the component local 
units are of equal or co-ordinate rank with the central go\ em- 
inent The provinces were to be inferior bodies possessing 
little more prestige and authority than inflated municipalities 
Even the sketchy records of the contemporary discussions 
which have come down to us contain scattered references 
to “municipal councils on a large scale,” “local municipal 
parliaments,” and the like, while the provincial legislatures 
are repeatedly described as “subordinate,” “minor,” and 
“inferior” bodies “We propose,” said Dr Charles JTuppei 
in a revealing sentence, “to preserve the Local Governments 
in the Lower Piovinces because we have not municipal 
institutions”, but he was also careful to state that while 
“we should diminish the powers of the Local Governments, 
we must not shock too largely the prejudices of the people 
m that respect ” 4 

History was to prove, however, that the Dominion had 
not acquired, nor had the provinces relinquished, nearl> 
as much as the Fathers of the Confederation had planned 
or the paper constitution suggested The course of this 

1 See Pope, Confederation Documents, p 78 

2 Confederation Debates, 1865, p 42 

3 Ibid , p 108 

♦Pope, Confederation Documents, pp 85, 75 6 
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development will be taken up in another chapter, 1 but the 
general trend may be indicated brief!} here The emphasis 
which was later laid by the courts on the plenary nature of 
provincial authority, the broad interpretation which they 
gave to the provincial jurisdiction o\ er property and civil 
rights, and the narrow interpi elation which they placed on the 
residual power of the Dominion, combined to render almost 
completely nugatory the intentions ol the Quebec Conference 
on these matters Moieover, the anticipated Dominion 
influence through the agency of the Lieutenant-Governors 
proved in the event to be of little consequence, and had 
Canada followed the practice (later adopted m Australia) 
of allowing the British Government to continue its appoint- 
ment ot local Governors, the relative position of Dominion 
and province would have been virtually the same as it is 
today The remaining instrument ot Dominion control, 
the power of disallowance, also failed to realize the original 
expectations For many veais after Conte deration, it is true, 
the Dominion Government ficquently intervened on various 
grounds and disallowed piovinoal statutes, but towards the 
end of the century the power began to lapse and it was used 
therealtci as an exceptional 1 at her than a normal expedient 
Sporadic revivals ot disallowance have occurred during the 
past twenty -live ycats, but it is still tai from being the active 
agent in assunng to the Dominion that ovci sight which was 
contemplated in 1SG4 J The combined land of all these aids 
to Dominion piedonunance in the lede ration has been gener- 
ally to impoverish and not to enuch Dominion authority 
Such is the vanity ot loiesight in constitutional matters 

The detailed«*\vorking-out of some of the ideas tentatively 
agreed upon at Charlottetown caused at times many difficul- 
ties and misgivings at Quebec One of the most acute 
controversies centred about the composition of the two 
legislative houses proposed The small provinces (knowing 
that representation by population would be adopted for 
the lower house) urged that they should each receive eight 

J See infra pp 107-15 

See infra, pp 233 S 
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members in the upper chamber (or thirty-two) as against 
twenty-four for each of the Canadas (or forty-eight for 
Upper and Lower Canada combined) Curiously enough, 
there seems to have been only one suggestion (from a Prince 
Edward Island delegate) that representation in the upper 
chamber should be on the strictly federal basis of granting 
the same representation to each province, and even this was 
substantially modified by its proposer almost as soon as it 
was put forward 1 The most likely explanation of this lack 
of assertiveness on the part of the small provinces is that 
the conference regarded this feature of the American 
constitution as one of the grave dangers implicit m the 
doctrine of states rights After a three days’ struggle, which 
threatened to break up the meeting, a compromise was 
reached which was founded on the still extant proposal for 
Maritime union This compromise gave to the three 
Maritime Provinces (soon, perhaps, to be united) twenty - 
four members (Nova Scotia and New Brunswick, ten each, 
Prince Edward Island, four), to Newfoundland an additional 
four, while the two Canadas retained twenty-four each 
The recent Canadian experience with an elected upper 
chamber had not impressed e\en the Canadian delegates 
from that province, and this w ; as reinforced by the conviction 
that inasmuch as responsible government was necessarily 
identified with the lower house, it would be wiser not to 
risk a possible rival by calling into existence a second elected 
body The confeience therefore decided to have the members 
of the new Senate appointed for life by the Governor- 
General-m-CounciI The original body, how r ever, was to be 
filled wherever possible (except in the *case of Prince 
Edward Island) from the members of the existing Legislate c 
Councils in each province on the nomination of the provincial 
Governments, who were to see that both political parties 
were fairly represented 2 This proposal, while tending to 
destroy the federal character of the Senate, was clearly 

•"Notes on the Quebec Conference" (A A Macdonald), Canadian Historical 
Review, March, 1920, pp 35 6 

2 Pope, Confederation Documents , pp 62-6, Whitelaw, The Maritimes and 
Canada before Confederation, pp 242-6 This preference to existing Legislilnc 
Councillors was eventually left out of the British North America Act 
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designed to facilitate the acceptance of the fedeiation plan 
by the provincial legislatures 

The apportionment of members m the House of Commons 
was a much simpler problem, lor Low er Canada had already 
conceded representation by population in this chamber in 
exchange for equality with Upper Canada in the Senate 
The same principle w as accepted 'without demur by everyone 
except some of the delegates from Prince Edward Island 
Quebec was to be given the constant number of si\ty-five 
members, and the representation of each of the other 
provinces was to bear the same relation to its population as 
sixty-five bore to the population of Quebec Inasmuch as the 
Newfoundland census on which its first representation was 
to be based was taken four years earlier than that of the 
others, Newfoundland was granted an additional member 
The plea of Prince Edward Island to be allowed more than 
the allotted fi\e members 1 was, however, not heeded, on 
the ground that the rule must be “rigid and unyielding” 
and apply equally to all 2 The decision was not satisfactory 
to the Island delegates whose votes from this time on were 
cast steadily against the other votes of the conference 

The distribution of powers between Dominion and 
provinces seems to have occasioned surprisingly few difficul- 
ties of a serious nature, so convinced w ere the delegates of 
the necessity of creating a stiong central government A 
suggested distribution had been worked out previously in 
the Canadian delegation and this was agreed upon by the 
entire conference substantially as proposed “Sea coast 
and inland fisheries” were left under federal jurisdiction but 
were to be sharetl with the province , 3 “incorporation of 
private or local companies, except such as relate to matters 

'One Island delegate slated that “not even two or three more members 
would induce me to give my assent to the scheme I never understood that any 
proposition at Charlottetown was to be binding as to representation bv popula- 
tion It was a mere suggestion then thrown out by Canada for consideration " 
Pope, Confederation Documents , p 69 

*The agreement reached vv\ 3 Upper Canada, 82 Lo*er Canada, 65, Nova 
Scotia, 19, New Brunswick, 15, Newfoundland, 8, Prince Edward Island, 5 
Ibid , pp 66-73 

Eventually, under the Butish North America ^ct, these went back to the 
exclusive jurisdiction of the Dominion 
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assigned to the General Parliament” was added to the sug 
gested provincial powers, and several other minor changes weic 
made 1 Education was placed under provincial jurisdiction 
with the rider added that the rights and privileges as to 
denominational schools W'hich were possessed by the Protes- 
tant and Catholic minorities m Lower and Upper Canada 
respectively were to remain undisturbed Finance was one 
of the most controversial questions and it threatened lor a 
time to stop the negotiations The division of the taxing 
field won substantial agreement, but it left the provincts 
m a large measure dependent upon the Dominion for assist- 
ance The Atlantic Provinces, because of the rudimentary 
character of their municipal institutions and the mengu. 
revenues and services which these provided, were accustonu <i 
to rely more upon the provincial government to supply 
various services than was the practice in Canada, and thur 
delegates therefore demanded generous contributions hom 
the Dominion to meet this need 2 The Dominion assumption 
of provincial debts, however, supplemented by a system r»t 
subsidies and special grants , 3 eventually secured consult, 
although Prince Edward Island, whose financial sacrifices 
were relatively heavy, was far from satisfied and voted 
against these resolutions 

The conference proposals regarding the executive povu 
were covered for the most part in one vague comprehensive 
clause stating that this power was vested in the Sovereign 
and was to ‘‘be administered according to the well undu- 
stood principles of the British Constitution by the Sovereign 
personally or by the Representative of the Sovereign duly 
authorized ” The feeling of the delegates was that the 
prerogative powers of the Crow n could not be restricted bv 
clauses relating to the composition and personnel of the 
Cabinet, and that any explicit mention of responsible 
government was both improper and unnecessary 

The resolutions dealing with the law and the judicial v 
were non- controversial, and were easily settled, jurisdiction 

1 Pope, Confederation Documents, pp 22 30 

2 0 D Skelton, Life and rimes of A 7 Call, pp 369-70 Whittle, Tin 
Marihmes and Canada bi fore Confederation, pp 253 6 

3 See infra, pp 119-22 
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in these matters being divided between the two authorities 
Provision was made for the possible creation by the Dominion 
of a general court ol appeal 

The Maritime Pro\mces obtained an undertaking that 
the Dominion would secure without delay the completion 
of the intercolonial railway Another clause (a quid pro quo 
demanded b> the Canadian delegates) stated that the con- 
ference regarded communication with the north-western 
territory of the highest importance, and that this should 
be prosecuted "at the earliest possible period that the state 
of the Finances will permit ” Another clause made tentative 
and general provision for the later admission of the North- 
West Territory, British Columbia, and \ancou\er, although 
it was stated that the exact terms and conditions would be 
decided at the time of entrance 

The Quebec Conference brought its labours to a close 
in the short period oi three weeks, although after an interval 
of travelling and speech-making the delegates held a very 
brief session at Montreal to make a tew minor revisions 
The recommendations were embodied in seventy-tv o resolu- 
tions One of these suggested the next step which w r as 
contemplated, namel>, that "the sanction of the Imperial 
and I ocal Parliaments shall be sought for the Union of the 
Provinces on the principles adopted bv the Conference ” 
Inasmuch as no legislature had foimallv authorized the 
conference (although that oi Canada had been given a 
general statement of its Co\ eminent s federal intentions) 
some formal appioval would seem to have been highly 
desirable A general appeal to the people in an election for 
a mandate to proceed with the proposals was considered 
unwise by the confeience which also iclt that such an expe- 
dient leaned too much towards the American rather than 
the British practice 

The sanction mentioned in the Quebec Resolutions, 
however, was never obtained In March, 1865, the legislature 
of Canada, after a long debate, accepted the seventy-two 
resolutions as recommended, and requested the Imperial 
Parliament to implement them But the other colonies 
thought otherwise Prince Edward Island, the consistent 
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rebel at the Quebec Conference, rejected the resolutions. 

| and even went on record as wishing to dissociate itself 
1 permanently from any kind of union with Canada or with 
iany other colony Newfoundland postponed any final 
decision for the time, but later definitely repudiated federa- 
tion The Premier of New Brunswick held a general election 
on the question, and he and his party sustained a decisive 
and humiliating defeat The Premier of Nova Scotia, 
mindful of the New Brunswick election results and influenced 
by Joseph Howe’s opposition and his growing popular 
support, avoided a vote in the Assembly on the Quebec 
proposals by securing another which again expressed approi a] 
of Maritime union Thus one of the five colonies at the 
Qu ebec Conference had approved of federation, one had 
side-stepped it because of increasing opposition, and three 
had virtually or explicitly repudiated the proposals 

A delegation composed of members of the Canadian 
Cabinet nevertheless went to England to discuss, among 
other questions, the suggested federation The British 
Government proved to be extremely sympathetic and gaie 
assurances that it would use all legitimate means to induce 
the Maritime Provinces to agree to the proposal dins 
proved in the event to be no idle promise A clear intimation 
to the Governors in both Atlantic Provinces that the British 
authorities were very desirous of having federation appro\cd, 
the resulting activity of the none too scrupulous Goiernor 
New Brunswick, 1 a blunt refusal by the Colonial OGutt 
in 1865 to assist m any plan for Maritime union unless it 
were part of a wider scheme, a growing appreciation b\ 
New Brunswick of the benefits to be expected from the 
intercolonial railway, the threatened Fenian invasion from 
the United States in 1866 — all helped to turn public opinion 
in New Brunswick more and more in the direction of federa- 
tion On April 10, 1866, the Government of New Brunswick 
resigned, being virtually pushed out of office by the 

l A new Governor was selected for Nova Scotia who would be more enthu 
siastLC about federation than hvs predecessor 
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Governor, 1 and. in the ensuing election, which was financed in 
large measure by contributions from Canada, the federation 
party secured a \ ictory as complete as that of its opponents 
a year before Dr Tupper, who had been carefully watching 
the progress of events, decided that the time for more 
decisive action had come, and he moved, and the Nova 
Scotia Assembly passed, a resolution in April, 1866, expressing 
the desirability of general federation and authorizing the 
Governor “to appoint delegates to arrange with the Imperial 
Government a scheme of union which will effectively ensure 
just provision for the rights and interests of this Province ” 
The New Brunswick legislature passed a resolution in June 
in almost identical terms Thus although neither Nova 
Scotia nor New Brunswick had accepted the Quebec Resolu- 
tions, their legislatures had expressed a desire to have the 
whole federation question reconsidered and to work out a 
scheme of union in consultation with the British Government 
In December, 1806, the new conference began its sittings 
in London 

Although the Quebec Resolutions had been m high 
disfavour in Nova Scotia and New Brunswuck they were 
nevertheless used as the basis of discussion at the London 
Conference A few important changes and a large number 
of comparativel> minor alterations and additions were 
made, but in most essentials the terms of the Quebec Resolu- 
tions were re-endorsed There is, however, no doubt that the 
seven draft bills (lesulting finally in the British North 
ArarAn? Act} Ntx? AvlvvmLw 1 J-Jve I.'SM&u? jmG joet -an iJoff 
Quebec Resolutions 1 his substitution of new resolutions 
for those drafted at Quebec was, indeed, essential The 
provinces represented at London were not the same as those 
represented at Quebec, and the dropping-out of Prince 
Edward Island and Newfoundland might well have neces- 

'See George E Wilson, “New Brunswick's Entrance into Confederation," 
Canadian Historical Reoiew, March, 15)28, pp 4-24 The Governor of Canada, 
Lord Monck, considered the possibility or dragging New Brunswick into 
federation even against the wishes ot the people Why should the British Parlia- 
ment, he asked Macdonald, "allow a majority in one branch of the Legislature 
in a small province to overbear the expressed opinion of the rest of B N A '? 
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sitated substantial changes or the cancellation of compromise, 
which had been made on the assumption that these prov mccs 
were to enter Moreover, the Quebec Resolutions had been 
approved by Canada only, and Nova Scotia and hew 
Brunswick had reappointed delegates with the express 
intention of receiving terms more acceptable than those 
obtained at Quebec 1 The Maritime Provinces were there 
fore bound to insist on a complete reconsideration of the 
federation proposals, and this took place at London 

The changes made by the London Resolutions afiected 
the Dominion and provincial powers, education, the Senate, 
the pardoning power, provincial subsidies, and the inter- 
colonial railway, as well as minor matters Jurisdiction 
over penitentiaries was transferred from the province to the 
Dominion, statistics became a stated Dominion topic, 
solemnization of marriage was given to the province, 
jurisdiction over sea coast and inland fisheries ceased to he 
a concurrent power and was given to the Dominion alone 
A greater piotection of minority rights and privileges m edu 
cation was extended to all provinces, and provision was made 
for an appeal to the’ Dominion Parliament m the e\ ent of these 
rights or privileges being infringed Nova Scotia and New 
Brunswick each received twelve senatois instead of ten, ul 
though prov lsion w as made that in the event of Prince Edw ard 
Island entering Confederation, these would revert to ten 
and the Island would receive the four seats thus madi 
available The pardoning power of the Lieutenant-Gov ernors 
was restricted Additions were made to the provmciil 
subsidies which unproved somewhat the position of the 
Maritime Provinces, and the provision regarding the mUr 
colonial railway was altered by making its immediate con 
struction mandatory When the colonial delegates had 
consulted with the British authorities and the proposals 

When Dr Tupper reported back to the Nova Scotia Assembly in 1867, hi 
said "The position that we occupy is one of no little pride for \\c are able 
to say that we have not only obtained everything which was granted at Quebec, 
but that very important concessions have been made in the arrangements tint 
are now be'ng consummated, and that all these alterations are most favourable 
to the interests of these Maritime Provinces "NS Assembly Debates, March 18 
1867, p 9 
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were drafted in the form of a hill, other changes were made, 
the chief ones being the omission of the Lieutenant-Gov ernor r s 
power of pardon, and a clause designed to overcome some 
of the ngiditv in the total numbei o[ senators b} pci nutting 
a limited number ot emergency appointments The bill 
also contained skeleton constitutions tor Ontario and Quebec, 
lor these provinces, unlike Nova Scotia and New Brunswick,’ 
had no separate existence in 1867 and it was therefore 
necessary to substitute two provincial governments for the 
one which had been m existence smc e the Union Act of 1840 

The bill was introduced into the House of Lords by the 
Colonial Secretary, Lord Carnarvon, and passed both 
houses without arousing any great interest or enthusiasm 
A r Caft was shocked by the English indifference to 
Confedeiation and attributed much ol it to a fear that 
Canadian issues might involve England in a war with the 
United States, Sir John Macdonald caustically observed 
some years later that the bill wa* treated with no more 
concern than if it “were a private bill uniting two or three 
English parishes”, and a spectator, sitting in the gallery of 
the Commons, noted that when the House passed on to the 
next bill, which dealt with the imposition of dog taxes, there 
was a perceptible bughtening of the interest of the members 
m the business belore them The British Noith" America 
Act received the ro>al assent on hi arch 29, was proclaimed 
on May 22, and came into ehect oil July 1, 1867 

Mention should be made of the curious fact that there 
was no general consensus ot the authorities in British North 
Amenca behind the written constitution asev entually enacted 
in 1867 Nova Scalia and New Biunswick mav be considered 
as repudiating by inaction and by the implication of their 
later resolutions the turns which had been diafted at Quebec, 
although they both empowered their representatives to 
negotiate a new agreement at London The legislature of 
Canada, on the other hand, had formally accepted the 
Quebec Resolutions, but it had not given its Cabinet any 
authority to enter into further negotiations to draw up a 
new or modified agreement 1 Both the Nova Scotia and New 

l See Senate ot Canada, Report on the Brih S Ji North America Act (1939), 
Annex 4, pp 24-30, 36-47 
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Brunswick delegates reported to their respective legislatures 
the sixty- nine London Resolutions as embodying the results 
of their labours, but the Canadian delegation apparenth 
retained the fiction that the British North America Act 
rested on the resolutions agreed to at Quebec No colon } 
had any opportunity to pass upon the new federation either 
in a general election (until it was too late) or by a popular 
vote, an omission which was inexcusable in Nova Scotia 
where the federation proposals were notoriously unpopular 
Lord Monck’s suggestion that they should ignore the wishes 
of the people of New Brunswick had been applied, in effect, 
a few r miles further to the south and east Nova Scotia 
ushered m the new Dominion on July 1, 1867, by draping 
her streets in black, and in the first Dominion election 
returned eighteen out of nineteen members pledged to repeal 
Even the general nature of the above account will indicate 
how many features of the British North America Act were 
shaped not only by the local constitutions and history but 
also by the immediate influences of Great Britain and the 
United States The Confederation debates of the Canadian 
legislature in 1865 are filled with references to the institutions 
of both these countries, and their experiences are frcch 
called upon to serve either as a warning or an inspiration 
from which Canada should draw the appropriate lesson 
There can be no doubt that the great majority ol the founders 
of the Dominion were anxious to maintain the British 
connection and the British stamp upon their political institu- 
tions, and the records, although scanty, breathe Io}alt\ 
and admiration in almost every paragraph Possible inde- 
pendence, which had many outspoken advocates in Britain, 
found no support at the constitutional conferences The 
preamble to the British North America Act was therefore 
stating the simple truth when it proclaimed that the people 
of the provinces desired “a Constitution similar m Principle 
to that of the United Kingdom " 

Thus the chief characteristics of the new Canadian govern 
ment, with one important exception, bore the mark of their 
Bntish ancestry the King (and Governor-General) as the 
chief executive officer, the central and dominant position 
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of the Crown, the nominated Senate with a life tenure, 
the representative House of Commons, the treatment of 
financial measures, in both their initiation by the Crown and 
their introduction into the House of Commons, the privileges 
of the houses, the appointment of Lieutenant-Governors, 
the disallowance of provincial legislation, the appointed 
judiciary holding office during good behaviour — these were 
all derived immediately or by direct descent from Great 
Britain Even the nomenclature was affected by the con- 
tagion the House of Commons, His Alajesty’s Privy Council 
for Canada, and, if Macdonald had had his way, the Kingdom 
of Canada, wtre striking examples Some of the omissions 
are characteristically British also, and the failure to insert 
any extensile bill of rights section, the refusal to attempt 
any legal definition of the principles of responsible govern- 
ment, and perhaps the absence of an amending clause, are 
no less indicate e of its derivation than are the explicit 
statements of the Act 

The outstanding exception to the general rule of British 
influence was, of course, the part of the Act dealing with the 
federal distribution of power Here, as has been already 
indicated, the experience ot the United States worked both 
to encouiage and to dissuade “It is the fashion now,” 
said Macdonald in 1S65, “to enlarge on the defects of the 
Constitution of the United States, but I am not one of those 
who look upon it as a failure I think and belie\e that it is 
one of the most skilful works which human intelligence ever 
created , [it] is one ol the most perfect organisations that ever 
governed a free people To say that it has some defects 
is but to say that' it is not the work of Omniscience, but of 
human intellects ' n The American example, as this passage 
indicates, undoubtedly served as a constant inspiration 
which encouraged the British North American colonies to 
seek their solution in some foim of federalism, but in deter- 
mining the balance of authority between the federation and 
the provinces, the allotment of subjects, and the location of 

1 Confederation Debates, 1865, p 32 See Edgar Mclnnis, “Two North 
American Federations," Essays in Canadian History (ed bv R Flenley), pp 94- 
118 
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the residual power, they endeavoured to interpret American 
experience and profit by American mistakes I he same 
attitude is evident in other matters as well, indeed, on most 
questions there is a fairly strong bias against American 
practices Certain “republican” manifestations were re- 
garded with alarm by most of the delegates, despite the past 
tendencies of the Clear Grit party in Canada to cop> some 
of the features of the Jacksonian democracy The election 
of judges was apparently not even mentioned at any of the 
conferences, a proposal of George Brow n to abolish responsible 
government in the provinces and substitute an exccutnc 
and legislature, popularly elected for fixed terms, could 
hnd no other supporters, and the terms of the judges, ol 
the senators, and even of the members of the House ol 
Commons show the same disregard for the Jacksonian 
principles of frequent elections and rotation in office i\or 
was there much of the Jacksonian influence in the consistent 
reluctance to submit the question of federation to an) popular 
verdict “The course of the New Brunswick Go\ eminent 
in dissolving their Parliament, and appealing to the people,” 
wrote John A Macdonald, “was unstatesmanlike and 
unsuccessful, as it deserved to be Whatever might lnue 
been the result in the legislature, the subject would have 
been fairly discussed and its merits understood, and it he 
[the Premier] had been defeated, he then had an appeal to 
the people m This desire to avoid an election or to hold 
any form of plebiscite was conveniently explained as being 
in accord with British ideas of the functions of a representa- 
tive legislature, but it also sprang from a somewhat shak\ 
belief in the solid virtues of popular government 

The extension of the boundaries of the Dominion and the 
realization of the ambition of the Fathers ol Confederation 
to expand westwards to the Pacific were not long deferred 
The British North America Act had provided for the admis- 
sion of Rupert’s Land and the North-West Territory into 
the union by Imperial order-in-council m response to an 
address by the Canadian Parliament Proceedings were 
initiated in 1S67 to bring this about, and on July 15, 1870, 
*J Pope, Correspondence of Sir John Macdonald, p 23 
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these territories were formally annexed lu Liie Dominion 
The Province of Manitoba was admitted at the same time 
by Dominion statute 1 In the following jear, in compliance 
with addresses from the Canadian Parliament and the 
legislature of British Columbia as provided under the terms 
of the British North America Act, an Imperial order-in- 
council admitted Butish Columbia to the Dominion, and 
two years later (1S73) after similar addresses and under the 
same authority another order-an-council admitted Prince 
Edward Island In 1905 two Dominion statutes transformed 
a large block of the western territory into the provinces of 
Alberta and Saskatchewan Finally, Newfoundland entered 
the federation as the tenth pi ovine e in 1949 ’ 

'Because some doubts arose as to the power of the Dominion Parliament to 
create new provinces and pro\ idc for their go\Lrnment, the Manitoba Act was 
validated and the general power ensmed for the future bv the passage of an 
amendment to the B N \ \ct in 1871 ( Bril Statutes 34-35 \ ict , c 28) 

-It his been impossible. in the fnuith punting (1949) of this book to insert 
all the altcrniln.es which should lie mnh is i icsull ot the entrance of New- 
foundland into the fedei it ion The only chinge (other than the one above) is 
the addition of the 19b) imcndmcnl (No 1) to the British North America Act, 
which appears is Vppendix II 
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DOMINION STATUS 

The unique international position and powers of the self 
governing Dominions m the British Commonwealth had 
their origin with the earliest colonial settlements Thi 
problem of how much autonomy these colonies should exercise 
was faced at that time, and it has never ceased to be a question 
of paramount importance It was a critical issue in the 
history of the American colonies, after the Revolution, it 
was scarcely less so, with the leadership in the movement 
for increasing powers of self-government still coming from 
the North American continent A number of the important 
stages in this history have already been discussed under the 
origins of representative and responsible government I liese 
two great advances were, indeed, far more vital to Canadian 
autonomy than any of the changes which have occuired 
during the past century, and without these preliminary 
steps, none of the later developments would have been 
possible The creation of the Dominion of Canada maikcd 
another advance of a somewhat different kind, although 
this event made little immediate change in the aggregate 
powers of self-government of the federated colonies It 
added enormously, however, to their prestige and impur 
tance, and when in later years the Dominion pressed fur 
progressively greater powers, it was not only able to make 
its voice more clearly heard, but that voice also carried lar 
greater authority and was much more difficult to ignore or 
to refuse 

Attention has already been called to the fact that tht 
setting of definite boundaries to what were to be considered as 
local affairs and what was to be treated as the special province 
of the British Government was, in the nature of things, 
impermanent , 1 but that the arrangement had the great 
advantage of yielding gradually to pressure whenever the 

•See supra, pp 23-4 
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occasion demanded Material and far-reaching changes 
could thus be brought about not by sensational crises and 
bitter quarrels o\er great principles, but quietly, and as a 
rule temperately, through the settlement of minor problems 
arising m the day to day relationships of the British and 
overseas governments The Durham line of division between 
matters of Imperial and local jurisdiction 1 was in fact partly 
abandoned almost as soon as it was stated The “disposal 
of public lands’' became at once a matter for the local 
authorities, and the disposal of the \e\ed question of the 
clergy reserves by the Canadian legislature as early as 1854 
proved how intimately these matters were related to the 
local government and how necessary it was that that govern- 
ment should make the settlement The “constitution of 
the form of government,” w hile to some small degree involving 
the British Parliament, was in practice also left to the colonies 
to determine Thus British North America drew up its own 
terms of Confederation, and the function of the Imperial 
authorities at this time was primarily one of rendering 
helpful advice and guidance after the essential articles of 
agreement had been debated and finally agreed upon 

There remained Durham’s third and much more extensive 
area of Imperial control, namely, “the regulation of foreign 
relations, and of trade with the mother country, the other 
British Colonies, and foreign nations ” Some of these 
limitations on colonial authority were to persist for many 
years, but even here the barrier began to crumble some 
time before Confedeiation Colonial leaders had at first 
unreservedly accepted the position that the British Parlia- 
ment would determine the general outline of the Empire’s 
fiscal policies and would therefore be responsible for the 
enactment of tariffs both at home and throughout the 
Empire Even when the British economic policy was 
radically altered in the late forties through the repeal of the 
com laws and the navigation acts, and although the colonies 
were permitted under the Enabling Act of 1846 to repeal 
British duties in force in their territories, the colonial legis- 
latures remained for a brief period under the old spell In 

l See supra, pp 17-18 
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1849 for example, Francis Hoicks in introducing the Cana- 
dian ’budget expressed the view that a colonial tariff against 
Great Britain would be little short of a declaration of 
independence But the following years witnessed a marked 
and speedy change In 1859 the Canadian legislature passed 
a bill which raised the general tariff on manufactured articles 
a step which caused a violent outburst from certain English 
manufacturing interests in Sheffield who insisted that 
British rights were being infringed This protest w as 
forwarded to Canada by the Imperial Government with an 
intimation that the Canadian act might conceivably lie 
disallowed, a challenge which was quickly accepted in a 
memorandum drawn up by Alexander T Galt, the Canadian 
Finance Minister Its interest lies not alone in the unequn o- 
cal statement of the rights of the colony, but also in the 
allied argument that the freedom of action which the memo- 
randum demanded was an inescapable consequence of 
responsible government 

The Government of Canada acting for its Legislature and people 
cannot, through those feelings oi deference which they owe to the Impunl 
authorities, in any manner waive or dimmish the right of the people ol 
Canada to decide for themselves both as to the mode and extent to winch 
taxation shall be imposed The Provincial Ministry are at all times read' 
to afford explanations in regard to the acts of the Legislature to which thev 
are party , but, subject to their duty and allegiance to her Majesty , then 
responsibility in all general questions of policv must be to the Provincnl 
Parliament, by whose confidence they administer the affairs of the countiv 
Self government would be utterly annihilated if the views of the Impuial 
Government were to be prel erred to those of the people of Canada It is 
therefore, the duty of the present Government distinctly to affirm the right 
of the Canadian Legislature to adjust the taxation of the people in the wav 
they deem best, even if it should unfortunately happen to meet the disap 
proval of the Imperial Ministry Her Majesty cannot be advised to disallow 
such acts, unless her advisers are prepared to assume the administration 
of the affnrs of the Colony irrespective of the views of its inhabitants 1 

Such restraints on Canadian autonomy as persisted 
from Confederation to the First World War operated within 
three broad fields (1) Canadian internal affairs, (2) external 
affairs, (3) Imperial relations The restraining power was 
naturally the Imperial Government, and the constant trend 

■W P M Kennedy, Constitutional Documents of Canada (1930 ed ), p 539 
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of events was tow aids the partial or complete removal of 
all these restrictions 

1 Internal affairs, 1867-1914 

The British Go\ eminent, as indicated in the above 
pages, had relinquished, even before Confederation, all 
important controls o\ er local affairs in British North America, 
although there w ere a number of opportunities still remaining 
for the exercise of influence in minor matters These came, 
for the most part, through the Governor-General, who was 
the representative of the British Government and who had 
the right to intervene in certain contingencies, even against 
the wishes of his Cabinet Many of these powers of inter- 
vention were, however, uncertain and vague, tor they rested 
on law as interpreted by custom, and there was frequently 
no certain rule to decide on what occasions the Governor 
w as to act on his own responsibility and udien he was expected 
to follow the advice of his Council Even the Governor’s 
routine Instructions were far fiom constituting an infallible 
guide, for an accumulation of piecedents might make some 
of these obsolete, and the Governor might also refer to 
England for special instructions to cover a particular problem 
But whether the British Cabinet influenced affairs indirectly 
through the Governor 01 whether the Governor without 
any reference to London tiled to exercise an independent 
power of his own, the result, so far as it touched on Dominion 
autonomy, was much the same a non-Canadian authority 
was attempting to decide what was as a rule a purely 
Canadian question Canadian Cabinets, therefore, could be 
counted upon to resist any exeicise of the Governor’s powder 
on domestic issues whenever that action was not taken 
under the advice of his constitutional advisers, and if the 
precedents conflicted or if the British North America Act 
or the Instiuctions were ambiguous, the Cabinet would 
almost invariably assert its own right to advise the Governor 
as to what action should be taken 

The most notable of the advances in Canadian powers 
at the Governor-General’s expense was made in 1878 
through Edward Blake, the Canadian Minister of Justice, 
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whose efforts secured material changes in the Commission 
and Instructions which were issued to the Governor These 
instruments for the delegation of the prerogative powers 1 
had remained unchanged for many years and as a result 
a number of their provisions had become either obsolete 
or quite unsuited to the existing conditions Thus the 
Governor-General had been instructed to reserve for 
the consideration of the British Government any bill 
for divorce, any bill making paper money or other currency 
legal tender, any bill ior imposing differential duties, and 
bills for other specified purposes, and, m fact, twenty-one 
bills had been so reserved by the Governor between 1867 
and 1878 The British Government had suggested that the 
new instruments which it was proposing to issue should 
contain not only instructions such as the above, but also a 
clause authorizing the Governor-General to preside at 
Council meetings, another clause freeing him from the 
necessity of consulting with his Cabinet m certain contin- 
gencies, and another allowing him on occasion to o\errule 
his Cabinet Blake pointed out that these instructions 
regarding reservation of bills were quite inapplicable to 
Canada, that a Canadian Governor had not for years sat 
with the Cabinet except on ceremonial occasions, and that 
while under unusual circumstances he might not follow 
advice, such action was to be considered most exceptional 
and would be confined in almost every instance to those 
matters in which ImperiaL interests were involved These 
criticisms were effective, and very substantial modifications 
were made along the lines suggested The broad principle 
of Blake’s argument throughout was that Canada was no 
longer to be treated as a small dependency, and that 
practices which might be applicable to some parts of tin 
colonial Empire were quite unsuited to a large nation, 
supposedly exercising comprehensive powers of self-govern- 
ment 

Canada is not merely a colony or a province she is a Dominion com 
posed of an aggregate of seven large provinces federally united under an 
Imperial Ch arter, which expressly recites that her constitution is to be 

J See infra, pp 169-73 
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similar in principle to that of the United Kingdom These circumstances, 
together with the vastness of her area, the number of her free population, 
the character of the representative institutions and of the responsible 
Government which as citizens of the various provinces and of Canada her 
people have so long enjoyed, all point to the propriety of dealing with the 
question in hand in a manner very different from that which might be 
fitlv adopted with relerence to a single and comparatively small and young 
Colony 1 

On a number of occasions specific issues raised what was 
broadly the same general problem as that discussed by 
Blake, namely, the power of the Governor-General to make 
his own personal decisions on Canadian questions The 
British North America Act gave a number of powers to 
the Go\ emor-Gcneral-m-Council but it also frequently 
omitted to mention participation by the Council at all, and 
thus might be interpreted as giving certain powers to the 
Governor acting alone In many of the latter instances 
no difficulties occurred, for the Governor tended to follow 
advice but there were some powers which were questionable 
The power of the Governor to disallow provincial legislation, 
to dismiss a Lieutenant-Governor, to make statements on 
public questions, to exercise the prerogative ol mercy, to 
dismiss Ministers, to refuse prorogation or dissolution, to 
reject appointments suggested by his Cabinet — all these 
were at some time under discussion or were raised by concrete 
issues, and in the majority of cases the decision was in favour 
of the Governor accepting the advice of his Cabinet The 
emphasis of the argument was not placed so much on the 
exact working of the British North America x4.ct or of the 
prerogative instruments mvohed, but on the bread intent 
and on precedents m Canada, Great Britain, and the other 
Dominions The general effect by 1914 was to make the 
Canadian practice coincide with that in Great Britain and 
thus to emphasize the reality of Canadian autonomy in all 
aspects of its internal affairs 

2 External affairs, 1867-1914 

Canadian control over external affairs in 1914 was, how- 
ever, a different story, for although this had formed part of 

‘Memorandum of Edward Blake, August, 1876, in Kennedy, Constilulionu l 
Documents , p 669 
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the same general trend, it had made much slowei progress 
than the control over purely domestic matters In some 
of the foreign or international fields Canada could do nothing 
whatever, but in others she had been able to make a modciate 
advance towards autonomy She had gained gr ound steadih 
m her participation m the making of those commercial and 
political treaties in which she had an immediate concern, and 
she had also won limited recognition at a few international 
conferences as a nation with her own individual interests and 
opinions 

Canada had successfully asserted the right to contr \\ 
her owrutariff (as indicated above) as early as 1859, and the 
practice was also well established before Confedcr ition 
that the provinces would be allowed to send representulnes 
abroad to discuss informally commercial relations with 
foreign countries With this as a beginning, the Dominion 
was able to extend its power over commercial agreements 
and treaties through a series of gradual adaptations w Inch 
proceeded part passu with its growth in size and irnpoitancL 
and its progress towards self-government in other fields 
The first of these steps was taken when the Canadian agents 
were expressly recognized as associates of the British nego- 
tiators in an advisory capacity, even although the former 
did not sign the resulting agreement The Dominion 
Government was next permitted to have on such occasion^ 
its own. representative, who was formally appointed a British 
plenipotentiary and formed a part of the British delegation 
This was at first a subordinate position, but the Canadnn 
High Commissioner in London, Sir Charles Tupper, who 
served on several missions of this kind,- soon became the 
dominant member, an advance which was made mure 
rapidly because of his aggressiveness, his undoubted ability, 
and his special knowledge of the items under discussion 
In 1884, for example, Tupper took the major role m nego 
tiations wuth Spain, and had an agreement been concluded 
he would have signed the treaty as one of the British lcpie 
sentatives In 1892-3 Tupper again played the leading part 
m conducting negotiations with France, and the treaty w as 
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signed by him in company with the British Ambassador But 
the pace was apparently becoming too hot for the British 1 
Government, and in 1895 Lord Ripon issued a reactionary 
despatch which aimed at relegating the colonies to a definitely 
subordinate position in such matters The principles of this 
despatch Mere, however, never put into practice, and th'e 
earlier position of Tupper was formally and openly recognized 
by the British Go\ernment in its instructions to its Ambas- 
sador at Paris in 1907, which, indeed, went a step further by 
advising him that the Canadians would conduct the 
negotiations and "will doubtless keep you informed of their 
progress ” The British Ambassador merely signed the 
treaty in association with the Canadian plenipotentiaries 
The British Government's control over the negotiation of 
Canadian commercial treaties was from this time on no more 
than formal, although it continued to intervene at three 
stages in the proceedings the British Government (on the 
recommendation of the Canadian Cabinet) appointed the 
plenipotentiaries, one of whom was always a British official, 
the latter, as well as the others, signed the treaty, and the 
.ratification was given by the King upon the advice of the 
(British Cabinet Even this nominal control was sometimes 
avoided by the Canadian Government negotiating informal 
agreements which were implemented by the two parties 
enacting reciprocal legislation, a device which eliminated 
the British Government completely 1 

Canada had also acquired by 1914 other privileges in 
regard to commercial treaties She was no longer bound 
by new trade agreements made by the British Government 
unless she so desired, and if she later wished to withdraw 
separately from such agreements, she could do so She 
was also consulted by the British Government when the 
latter was considering new trade arrangements with foreign 
countnes, and she was gradually withdrawing from the 
scope of those most- favoured-nation treaties which had 
been concluded by Great Britain before Canada had been 
able to determine her own commercial obligations 

*A G Dewey, The Dominions and Diplomacy, I, pp 350-82 
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Control over political, as distinguished from commercial, 
treaties was not relinquished by Great Britain so readil\, 
although definite progress towards greater Dominion partici 
pation had been made by 1914 The origin and status oi 
the negotiations of any political treaty in which Canada 
was primarily interested were much the same as w ith those 
dealing with commerce, except that here the special British 
representative was expected to function, and did function, 
as an active member In one instance Canada had gone a 
bit further, in setting up in association with the United 
States an International Joint Commission to settle disputes 
regarding boundary waters and other questions All three 
Canadian representatives were Canadians, nominated b\ 
Ottawa, but appointed on the responsibility of the Butisn 
Government Canada had also acquired the right in some 
political treaties to adhere at her own discretion The rale, 
however, was that m all political negotiations of a gencr d 
nature, which might affect Canada only incidentally as p irt 
of the Empire, the British Government went its own w i\ 
without any reference to or consultation with the Dominion 1 
It should be observed that in all these formal commercial 
and political treaties 2 the diplomatic unity of the Empire 
was carefully preserved the British Government was Un- 
channel through which all formal steps were taken, and thus 
always had an opportunity of ensuring that its \ lew s w eri 
at least given adequate consideration 

The Dominions were also represented in their own right 
at a number of international conferences in which the> h id 
a special interest In two instances before 1914 3 the\ b ,d 
even signed the resulting agreements on their own bdidf 
and apart from the British delegates, who had signed for 
the remainder of the Empire 


British Government n 1911 had cautiously committed itself to possible 
consultation in the future 

’The informal commercial agreements, implemented by reciprocal legislation, 
are not included Over these the British Government exercised no contra 1 

'There was also a very early precedent in 1883 when Sir Charles Tupner 
not only signed the protocols on behalf of Canada, but even on one occasion 
voted against all his British colleagues, who eventually came over to his side 
Sir Charles Tupper, Recollections of Sixty Years, p 175 
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3 Imperial relations , 1867-IQI4 

Co-operation between Great Britain and the self-governing 
Dominions was achieved in the early part of this period 
largely through the Colonial Office and the local Governor, 
the contact being maintained through a constant exchange 
of despatches A notable advance was made in 1879, when 
Canada appointed Sir Alexander T Galt as High Commis- 
sioner m London, a position which, while consular rather 
than diplomatic, nevertheless gave the Dominion Government 
a conveniently placed advocate and spokesman 

The great agency for occasional consultation and formal 
discussion was, however, the Imperial Conference This 
began in 1S87 and continued twith occasional lapses) to 
meet once every four or five }eais It was composed of the 
Prime Ministers and certain ol their colleagues from 
the self-governing colonies and Dominions, and leading 
members of the British Cabinet I lie Conference was in 
no sense an executive or legislative bod>, for it could not 
bind its principals it was cssentiallv a conference of Govern- 
ments, meeting to consider matters in w Inch all had a common 
concern Thus while it would Irom time to time express an 
opinion m the form of advisory resolutions, these necessarily 
depended for their effectiveness upon the subsequent action 
of a number of autonomous parliaments 

The Imperial Confeience usually ^voided putting con- 
troversial measures to a vote, but it did not hesitate to 
discuss them, and Imperial federation, Empire defence, 
and reciprocal tariff piefcronces came up tor frequent 
attention The geneial attitude of the Dominions (.although 
this, like the personnel, varied somewhat from one meeting 
to the next) w as as a rule oppObcd to an> decided centralizing 
movement and in favour of maintaining the separate poweis 
of each self-gov erning unit 1 he Conference m its later sessions 
before the First Woild \\ ar giadually moved on fiom discuss- 
ions of defence to foreign policy, and while the Imperial 
Government was quite explicit in assciting that it alone 
could be held responsible for that policy, the earlier ban on 
such discussions was being slowly removed The 1911 
Conference, for example, listened to the Foreign Secretary 
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submit a long and careful exposition of Empire foreign policy, 
an unprecedented concession to the grow mg importance ol 
the Dominions In the years immediately before the out- 
break of war the Dominion Governments were grven addi- 
tional information from time to time concerning these and 
allied matters It is very doubtful if the Dominions generally 
desired anything more than this very limited contact with 
foreign affairs and Empire defence, for they felt that if the> 
allowed themselves to be placed in a position w-here they 
offered advice, they could scarcely avoid accepting respon- 
sibility and backing up the joint decision with such forces as 
they had at their disposal 

Thus by 1914 Canada and the other Dominions were 
completely self-governing in all their internal affairs, and the> 
were also beginning to acquire substantial powers in external 
relations So far as commercial treaties were concerned the 
realities of power had already passed over to the Dominions, 
and with political treaties there had been some progress in 
the same direction The Dominions had even made a 
modest debut at international gatherings of a minor nature 
In Empire matters affecting one another, each self-governing 
part tended to follow its own course, subject, however, to 
fairly continuous informal consultation with the United 
Kingdom and a general consultation from time to time 
through the Imperial Conference But in formulating 
foreign policy the Dominions had virtually no share, and in 
the more vital matters of declaring war, making peace, 
appointing diplomatic agents, and participating m major 
international gatherings the Dominions had no share what- 
ever 

On August 4, 1914, Canada found herself at war through 
the action of the British Government She had not been 
consulted, she had herself made no declaration of war, and 
she had in no way taken part in the diplomatic exchanges 
which had led to the final catastrophe But although legally 
committed to the war, the extent of her participation was 
admittedly in her own hands, for this principle of autonomy 



DOMINION STA1US 01 

had been staled tune and again, and had rccen ed a practical 
demonstration during the South African War 1 he Canadian 
Parliament therefore made its own independent decision 
on how active a role Canada should pla> in the struggle 

The First World War began a new period in the develop- 
ment of Dominion status, for while the events which followed 
were rooted in the past and might well be considered to be 
the natural outcome ol earlier tendencies, the advance 
was extremely rapid and the results were both far-reaching 
and decisive The dme behind this movement was the 
Dominions’ conspicuous war effort, which gradually built 
up in each a strong national consciousness of its individuality, 
its power, and its importance For a 'Sear or two of war 
this feeling gieu slowlv, but it then rapidly mounted and 
remained at a high level It found expression in a general 
conviction thioughout the Dominions that their efforts and 
sacrifices should be recognized as a fair measure of their 
maturity, and that they were therefore entitled to a far 
greater control of their ow n destinies than heretofore 

The first great concession to this demand was in 1917 
w-hen all Dominion Prime Ministers were summoned to meet 
with the British War Cabinet as an Empire Cabinet, which 
proceeded to discuss and decide questions of high policy and 
the general conduct of the war Dominion representatives 
in the following months held other meetings of the same 
nature with the Bntish Cabinet, they later took part m the 
deliberations of the Pans Peace Conference, and they signed 
the peace treaties W lien the League of Nations w as created, 
the Dominions became original members and were given 
seats in then own right on the governing bodies of the League 

The years following the Peace Conference w^ere dotted 
with constitutional issues (raised for the most part by 
Canada) which served to test the powers of the Dominions 
to participate actively m foreign affairs A common Empire 
foreign policy, enunciated by a meeting of the Prime Ministers 
of the Empire, was tentatively tried in the immediate post- 
war years, but it broke down badly when submitted to 
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sudden strain in the Chanak crisis in 1922 1 From that time 
on, issue after issue persistently emphasized the determina- 
tion of most of the Dominions to be their own masters, 
e\en although such a policy necessarily involved the 
abandonment of the diplomatic unity of the Empire Finally, 
after four years of Fabian tactics, several Dominions brought 
the matter to an explicit decision at the Imperial Conference 
of 1926. This Conference issued a formal statement pro 
claiming the complete equality in status of the United 
Kingdom and the Dominions, an equality which was manifest 
not only in international affairs but also within the Empire 
The British Commonwealth was to remain united under a 
common King, and subordination, either in law or in practice, 
was to give way to association and co-operation among 
autonomous partners 


Their position and mutual relation [i e , of Great Bnta.n and t},e 
Dominions] may be readily defined They are autonomous Communities 
wtthm the British Empire, equal in status, in no way subordina’c one to 
another m any aspect of their domestic or external affairs, though unit id b\< a 
common allegiance to the Crown, and freely associated as members of the Britisr 
Commonwealth of Nations 

It is an essential consequence of the equality of status that the 
Governor-General of a Dominion is tne representative oi tne Crow n, holding 
in all essential respects the same position in relation to the administration 
of public affairs in the Dominion as is held bv His Majesty the King iti 
G reat Britain, and that he is not the representative or agent of His Maicst. - 
Government in Great Britain or of an> Department of that Government 

The Conference proceeded to discuss a number of the 
points implied m these statements in some detail Dis 
allowance of Dominion legislation by the British authorities 
and reservation by the Governor-General ,vere declared to be 
obsolete, it was desirable to repeal a number of British 
statutes which still applied to the Dominions, the retention 
of judicial appeals to the Judicial Committee of the Pnw 
Council should rest entirely with the Dominion concerned, 
each Dominion should possess complete treaty-making 
authority, acting through the King, but on the advice ol 
its own Cabinet, neither Great Britain nor any Dominion 


T , n° r * ful1 jtoowioo of the events of this period see R MdcG Dawson, 
1 He Development of Dominion Status, 1 QOO- 1 Q 36 , pp 36-103, 203 324 
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could be committed to active obligations in foreign affairs 
without the definite assent of its own government, all parts 
would profit by an exchange of information, consultation, 
and, at times, co-opcration m foreign affairs, and new 
arrangements for consultation and communication between 
one part of the Empire and another should therefore receive 
special consideration The long-chenshed diplomatic unity 
of the Empire in foreign affairs was thus tacitly abandoned, 
for the King might follow several contradictory policies de- 
pending on the different capacities m which he was called 
upon to act 

These declarations of the 1926 Conference still left a 
number of legal inequalities untouched, and arrangements 
were made for a later meeting of experts to consider how these 
could best be remoxed This body was accordingly set up 
as the Conference on the Operation of Dominion Legislation 
and Merchant Shipping Legislation, and it presented its 
report m 1929 along the lines suggested The Imperial 
Conference of 1930 concurred in this report, and formally 
requested that the recommendations there made should be 
enacted by the British Parliament In response to this 
request the British Parliament passed the Statute of West- 
minster m 1931 

The Statute of W estminster thus endeax oured to augment 
the autonomy of the Dominions as proclaimed in 1926 by 
removing certain legal handicaps w Inch to some degree still 
hampered their powers It provided that the Colonial 
Laws Validity Act (under which Dominion statutes were 
void if they conflicted with statutes of the Imperial Parlia- 
ment) was no longer to apply to the Dominions, that in the 
future no Dominion statute was to be declaied void because 
it was repugnant to the law of the United Kingdom, and that 
no act of the Imperial Parliament xvas to extend to a Dominion 
unless it declared that the Dominion had requested and 
consented to its enactment The Statute also declared that 
a Dominion Parliament had the power to enact laws having 
extra-territorial operation The Colonial Courts of Admiralty 
Act, 1890, and the Merchant Shipping Act, 1894, were no 
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longer to apply to the Dominions A special clause stated 
that the provisions of the Statute of Westminster wcic not 
to affect the position of the British North America Act and 
its amendments, a reservation inserted at the request of 
Canada in order that the British North America Act should 
not be amendable by an ordinary act of the Canadian 
Parliament ) 

The constitutional development since 1931 has simplv 
been a confirmation of the plenary powers of the Dominions 
as proclaimed and stated by the above Conferences 
and by the Statute of Westminster Eire has pushed 
their implications so far that it has now little more than a 
nominal foothold in the Empire The other Dominions, 
with the possible exception of South Africa, have shown 
little desire to follow Eire’s example, and have been satisfied 
and generally pleased with the new terms of association 
They have been able to pursue their own ends in international 
affairs, while keeping one another informed of their intentions 
and working in concert whenever this appeared to be mut ually 
advantageous In 1932 they negotiated the Ottawa tnide 
agreements which through various concessions promoted trade 
within the Commonwealth The outbreak of the Second 
World War in 1939 acted as a double test it helped to 
gauge both the independence and possible neutrality of the 
Dominions as well as their common patriotism and family 
loyalty Australia and New Zealand considered that the 
British declaration of war included them as well, while 
South Africa, Canada, and Eire defifoeratefy made their 
own choice South Africa thus declared war three da) s 
after the United Kingdom made its decision, Canada did 
the same after a lapse of seven days, Eire remained perma- 
nently neutral The exceptional strain and the sacrifices 
of the war demonstrated for the second time in a quarter- 
century the great strength of the tenuous ties that hold 
together this unique association of nations, and the tragic 
days of 1940 brought home, at least to this generation, the 
reality of the common inheritance which had hitherto been 
so thoughtlessly accepted and so inadequately appreciated 
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Members of the Commonwealth realized as never before in 
their history that political, civil, and religious liberty, 
parliamentary democracy, tolerance, mutual respect, and 
affection constitute the underlying supports of their associa- 
tion, and that these are of paramount importance and have 
in a grave emergency first claim on the loyalty of each of 
the associated nations “The British Empire is not founded 
upon negations,” stated the report of the Imperial Conference 
of 1926 “It depends essentially, if not formally, on positive 
ideals Free institutions are its life-blood Free co-operation 
is its instrument Peace, security, and progress are among 
its objects ” 




PART II 

THE CONSTITUTION 




CHAPTER IV 


THE NATURE OF THE CONSTITUTION 

It is a convenient, but far Irom accurate, statement to say 
that Canada has a written constitution, for the -written British 
North America Act and its amendments tend to overshadow 
those other constitutional principles and understandings the 
nature and significance ot which are not so clearly and 
obviously indicated The written document has been, of 
course, historically and legally indispensable in that it created 
the Dominion by uniting the four original provinces, and it 
has since then formed the common tie which has bound 
together the nine provinces which today compose the 
federation l'he Act is thus undoubtedly of fundamental 
constitutional importance it outlines in some detail certain 
parts of the central government, it gives the distribution 
of power between the Dominion and the provinces, and 
because of the peculiar situation existing in 1867, it also 
provided an initial government for both Ontario and Quebec 
The British North America Act, however, does not 
pretend to be a comprehensive document, such as, for 
example, the constitution of the United States, and there 
is thus little of the well-rounded, balanced description and 
enumeration of authonties and functions which so frequently 
characterize those written constitutions which aim to cover 
all the essentials of go\ eminent within a limited number of 
carefully articulated sections 1'here are many — very many — 
vital things about'the go\ernrru nt of Canada (to say nothing 
of the provincial governments) which are not stated or even 
hinted m the British North America Act, and even those 
matters which are dealt with m some detail are frequently 
given in such fashion that they become ambiguous and 
sometimes misleading Thus any earnest literal-minded 
student who would endeavour to learn about Canadian 
government by nothing more than a conscientious examina- 
tion of the Act would be shocked to discover that the 
Dominion is ruled as follows 
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Y^The executive government and authority of Canada is 
vested in the Sovereign, who is apparently 1 represented by 
a Governor-General (Sections 9, 10) The latter is assisted 
by a Council, which he chooses, and summons, and removes 
(11), and which advises him in his work£(12, 13) The 
Sovereign is Commander-in-Chief of all naval and military 
torces in Canada (15) The Governor-General appoints 
the Speaker of the Senate (34), and virtually all the judges 
(96) He appoints all the members of one house of the 
legislature (24), and these members hold office for life (29) 
The other legislative body, the House of Commons, is called 
together by the Governor (38), and this house can be dis- 
solved by him at any time and a new election ordered (50) 
All money bills must first be recommended by the Governor 
before they can be passed by Parliament (54) The Governor 
may assent to legislation, he may refuse his assent, or he 
may reserve a bill for the consideration of the King-m- 
Council m Great Britain (55-57), and he ma}' also disallow 
any provincial act or refuse his assent to any provincial 
bill reserved for the signification of his pleasure (55-57, 901 
The same general powers are exercisable by the provincial 
Lieutenant-Governors, who are appointed by the Governor- 
General and are accountable to him (58, 59, 90) \ 

This is a careful and literal rendering of those parts of 
the British North America Act which deal with, the executive 
power and its relations to the legislature ^Canada would 
thus appear to suffer under a dictatorship, the autocratic 
rule of one central figure, acting m the place of the Sovereign, 
who governs the Dominion with little reference to or control 
by the people The only popular element is apparently 
supplied by a House of Commons, which meets when the 
Governor desires, considers financial legislation which he 
recommends, and can be forced into an election whenever he 
deems it desirable While it is true that the Governor is ad- 
vised by his Council, the exercise of the above powers is vested 
m the Governor alone This was, indeed, substantially the 
nature of the executive government before 1848, and this part 

'There is a small gap here m the Act which is filled by the issue of prerogative 
instruments by the Crown See infra, p 171 prerogative 
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of the written constitution still wears the garments of one 
hundred years ago It can be properly understood and 
interpreted today only m the light of the changes which 
have occurred since then, and these changes are to be found 
in large measure in the unwritten constitution 

Th^unwritten portion of the Canadian constitution 
thus l^Bdes such matters as the following, all (and more) 
ot whicn are necessary to an understanding ot the nature 
of the executive power (1) that today on virtually all 
questions the Governor-General does not act according to 
his own judgment or on his own responsibility, but on the 
advice of his Council, (2) that this Council is not the Council 
mentioned in the British North America Act, but only a 
part of that Council acting in the name of the whole, (3) that 
this actrve part of the Council is the Cabinet, a body never 
mentioned anywhere m the Act, (4) that this part of the 
Council is chosen by the Prime Minister, (5) that there is 
such a person as a Prime Minister the most important 
political figure m Canada does not appear in any part of 
the written constitution, indeed, he is mentioned only 
casually in one or two Canadian statutes, (6) that the Prime 
Minister and his Cabinet must alwavs have the support 
of the House of Commons, and that all members of the 
Cabinet, including the Prime Minister, must have seats 
in that body or in the Senate, (7) that the Cabinet stays 
in office largely because of its steady support from a political 
party, (8) that most of the Cabinet members are heads of 
executive departments, (9) that almost all the above are 
reproduced in miniature in the provincial governments | 

A large number of major omissions thus deal with the 
executive power This peculiarity can be traced to the 
British Government Via the founders of the federation, both 
of whom apparently believed that while the discretionary 
powers of the Governor-General were in many matters 
clearly comprehended and controlled, they should neverthe- 
less be treated m a statute as though they still existed in 
all their pristine vigour We cannot limit or define the 
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powers of the Crown in such respect,” said John A Macdonald 
“See our Union Act There is nothing in it about responsible 
government It is a system which we have adopted There is 
not even any resolution on our own journals as to the number 
of the executive The Sovereign may have such number 
as she pleases ’ n It was, no doubt, a harmless idiosyncrasy 
and in the result it proved to be highly beneficial, for a 
more explicit statement might conceivably have lessened 
the flexibility of the constitution and have caused greater 
friction and embarrassment in later years On the other hand, 
both Australia and South Africa at a later date found it 
possible to be less reticent about one at least of these 
principles in their governments, and boldly stated that 
Ministers within three months of their appointment must 
find seats in Parliament 

Even these few illustrations make it abundantly clear 
that the unwritten constitution is every whit as important 
as the British North America Act, and, indeed, that much 
of the latter is transformed and made almost unrecognizable 
by the operation of the former, which in all these instances 
consists of established customs and usages which ha\ e grow n 
up over a long period of years But the unwritten or non- 
documentary constitution includes very much more than 
these conventions '/The term also embraces principles ol 
the common law as defined by the courts, British and 
Canadian acts of Parliament and orders-m-council , judicial 
interpretations of the written constitution and other laws, 
the rules and privileges of Parliament, and many other 
habitual and informal methods of government m addition 
to those noted above All these, many of them (despite the 
misleading term “unwritten”) committed to writing, others in 
much more intangible and elusive form, exert a poweiful 
influence on constitutional practice / 

The English common law 2 and many parts of the statutes 
and the histone constitutional documents of England came 
to Canada (excepting Quebec) by dnect inheritance It 
has already been indicated how the common law deter- 
mined the powers of self-government in both settled and 

*J Pop(\ Confederation Documents, p 77 "Infra, p 4"8 
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conquered colonies, 1 and a subsequent chapter will indicate 
the way in which many of the executive powers in Canada 
are still affected by the delegation from the Crown in Creat 
Britain of those powers which it has lor man} centuries 
possessed under the common law' 2 The broad rule applied 
to the early colonies w as that settled colonies (and to a small 
degree conquered colonies also 3 ) were possessed of as much 
of the general English law, common and statutory, as was 
conveniently applicable to the colonial conditions 4 Idle 
scope of the law so applied and the time when it was to be 
considered effective m the colony were decided either by the 
local courts or by formal enactment of the local legislative 
authorities 

The peculiar position of Quebec, a conquered colony with 
an established and quite different legal system, led to the 
passage by the Imperial Parliament of the Quebec Act, 
1774, whereby the English criminal law was retained and 
the French civil law iormally confirmed, both being subject 
to change by local ordinance 5 Immediately following the 
separation of Upper and Lower Canada in 1791, Upper 
Canada (hitherto bound by the Quebec Act) seized the 
opportunity to adopt the English civil law, and the first 
act of the first session of its legislature declared that “in 
all matters of controversy relative to property and civil 
rights resort shall be had to the Laws of England," as of 
October 15, 1792 The second act of the same legislature 
introduced trial by jury B 

Nova Scotia, on the other hand, deeming herself a 
settled colony and not being controlled by any special 
British statute hk£ the Quebec Act, could and did allow the 
relevant English law to be selected and applied by the 

1 Supra, pp 5 6 

1 Infra, pp 1 7*1 2 

s The extent of the political rights of the Crown, for example, was determined 
m conquered colonies by the common law See supra, pp 5 6 See A B Keith, 
The Governments of the British Empire, pp 10-17 

4 See The Lauderdale Peerage (1885), 10 App Cw 692, at pp 744-5 

’‘Supra, pp 7 10 

sUpper Canada Statutes 32 Geo III, cc 1,2 A number of the other provinces 
have similar enactments which set a definite date for the application of the 
English law The date for British Columbia was November 19, 1858, for 
Manitoba, Saskatchewan, and Alberta, July 15, 1870 
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courts as the need arose, and she thus became possessed 
of the fundamental English liberties without any legislative 
action whatever A legal commentator m Nova Scotia 
expressed the situation thus in 1832 

While it seems doubtful whether any English laws (except those in 
which the Colonies are e\pressly named) have any validity here, until they 
have been adopted into our local jurisprudence by distinct legislation or 
general recognition and usage, yet, what are generally esteemed the most 
valuable portions of British law, have been transplanted into our land, — 
the Habeas Corpus — the freedom of the Press — the trial by Jury — the 
Representative Branch of legislature, — the viva voce examination of 
witnesses, in fine all those branches of public law which have drawn the 
eulogium of the wisest and the best of men upon the British constitution, 
we possess While we are freed from many that have formed the subject 
of constant objection in the mother country 1 

It should further be noted that subsequent legislation 
m England did not apply to any colony unless it was expressly 
indicated in the English statute, and also that the colony 
was free to amend any part of the general law which had 
been declared to be the law of the colony 2 The power to 
define, enlarge, or restrict these fundamental constitutional 
rights by legislation was later distributed between the 
Dominion and the provinces by the British North America 
Act, and the situation has thereby become extremely com- 
plicated No attempt has been made by either the Dominion 
or the provinces to state the exact content of these rights 
in statutory form They are still rights resting primarily 
on common law even though modified and defined in some 
particulars by legislation For example, the provincial 
legislatures have enacted statutes regulating the adminis- 
tration of the jury system but not affecting substantially 
the right of trial by jury The older provinces have enacted 

•Beamish Murdoch, Epitome oj the Laws of Nova Scotia (1832), I, p 35 
Cf T C Hahburton, An Historical and Statistical Account of N ova Scotia { 1829), 
II, pp 343 7 

2 The essential provisions of the English Habeas Corpus Act, 1679, were 
adopted by local ordinance in Quebec in 1784 This was confirmed by the 
Constitutional Act, 1791, and all the English law, common and statutory, 
relating to habeas corpus in civil matters was applied to Upper Canada bv the 
omnibus stitutc (alrtarh nulLd) of 1792 (Haocas corpus in c,vtl matters w«i*> 
not introduced into Quebec until 1812 ) The provisions of the English Habeas 
Corpus Act ol 1816 on the other hand, did not apply to Upper Canada until 
specificalK enacted by the local legislature 
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statutory provisions relating to habeas corpus in civil 
matters Through their authotity over “piopertj and cml 
rights” the provincial legislatures ha\e some power to 
modify the inherited common law rights Tt would appear, 
however, that some at least of these rights, such as freedom 
of discussion, cannot be essentially restricted by the provincial 
legislatures but aie solely under the jurisdiction of the Domin- 
ion Parliament 1 Also, of course, the Dominion Parliament 
through its power to make the ciimmal law is able to define 
and limit personal rights Thus the definitions of sedition 
and unlawful assembly in the Criminal Code define the outer 
limits of the rights of freedom of speech and assembly 
respectively 

v The Canadian constitution also includes a number of 
British statutes expressly icfernng to Canada or to the 1 
Empire There are still in existence at least one hundred and 
thirty of these British statutes which apply to Canada, 2 
but many of them aie not constitutional in nature, and 
many are today of no importance whatexer, such as, for 
example, those dealing with the s’av e tmde ty Thc Statute of 
Westminster, 1931, declaicd that certain British statutes 3 
were to be no longer m foice m the Dominions and that the 
latter have now' the general power to enact legislation which 
may run contrary to the provisions oi an Imperial act * 
The surviving British statutes of major constitutional 
importance for Canada aie thus very few indeed They 
are, especially, the Bntish North Amuica Act and its 
amendments (whioh mnj be conveniently allowed to re- 
main in the separate category of the wntten constitution 
allotted to them above) and the Statute of West- 

l Alberta Press Bill Case, [1938] SCR 100 

J One hundred and twenty nine are named in a list, furnished by the Depart- 
ment of External Affairs, which is reproduced in Maurice Ollivier, Problems oj 
Canadian Sovereignty, pp 465 9 The Minister of Justice gave the number as 
“about 150 " Can 11 oj C Deoatcs, March 19, 1937, p 1941 

3 The Colonial Laws Validity Act, 1865, the Merchant Shipping Act, 1894, 
and the Colonial Courts of Admualty Act, 1S90 See supra, pp 63-4 

* Supra , p 63 The Foreign Enlistment Act, 1937, thus displaced for Canada 
the British Foreign Enlistment Act previously applicable 
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minster, 1 together with any acts which may have been passed 
at the express request of the Canadian Government The 
Declaration of Abdication Act, 1936, for example, is in the 
last group | 

Closely associated with the acts of the British Parliament 
are those British orders-in-council (passed under statutory 
authority) which form a small but by no means negligible 
part of the Canadian constitution The orders-in-council 
admitting to the Dominion Rupert’s Land and the North- 
Y\est Territory, British Columbia, and Prince Edward 
Island (authorized by Section 146 of the British North 
America Act) fall into this category 2 

Acts of the Dominion and provincial parliaments form 
in many instances other parts of the unwritten constitution 
These statutes are ivhat the French call organic laws , namel} , 
laws which are looked upon as consfitutionalT "not because 
of some special or formal method of enactment (which is the 
same as that used for ordinary statutes) but by their content 
— the fact that the subject material of these statutes is con- 
stitutional m its nature Thus the Dominion act of 1875 
which created the Supreme Court of Canada, while passed 
m the same w ay as any ordinary public law, is by its purpose 
and content unmistakably a part of the constitution The 
Dominion acts which have admitted new provinces, altered 
boundaries, established the franchise, adjusted the provincial 
subsidies, created new government departments, provided 
for the trial of controverted elections, and a host of others 
are all organic laws Inasmuch as large sections of the 
provincial constitutions are in the form of fyovincial statutes, 3 
these parts fall entirely m this category The Dominion 
and provincial governments may also from time to time pass 

l It might be noted in passing that the security of full Dominion UgisJative 
powers wmch is granted by the Statute of Westminster rests on the constitutional 
conieit on and assurance that no future law applicable to a Dominion will be 
passed b> the British Parliament except at the instance of that Dominion, 
and this convention is set forth in the preamble of the Statute 

"Supra, pp 4S-9 

3 The British North America Act provided, as already stated, for the 
constitutions of Ontario and Quebec, and Dominion statutes for those of 
Manitoba, Alberta, and Saskatchewan, but these provinces have virtually the 
same power as the others to alter their constitutions by ordinary statute 
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orders-m-council concerning constitutional matters which 
will form further additions of a similar nature 

Attention has already been directed to the function of 
the judiciary in creating part of the early unwritten con- 
stitution by its task of selecting those English laws and 
precedents which seemed applicable to the young colonies 
“Our courts of justice are of necessity obliged to exercise to 
a certain extent powers of a legislative description, in adopting 
or rejecting different parts of the English law, on the apparent 
applicability to our circumstances, or the reverse M1 But 
the activity of the courts in constitution-making did not 
abate after the early period of settlement, for they have 
continued to interpret and amplify the formal constitution, 
the common law, statutes, orders-in-council, etc The 
necessity of applying the distribution of Dominion and 
provincial authority contained in the British North America 
Act has given the courts an especially prominent and effective 
place in moulding the Canadian unwritten constitution 2 

Parliament provides another part of the unwritten 
constitution through its special privileges and its rules of 
order and procedure The privileges of both the Dominion 
and provincial legislatures, while they rest on statutory 
authority, nevertheless trace their descent from and are 
referred to those long established in England by the law and 
custom of Parliament The way in which the Canadian 
Parliament transacts its business is controlled by its own 
rules (with the exception of a few clauses in the British North 
America Act dealing with a quorum, majority vote, election 
of a Speaker, and the origination of money votes) These 
rules are not in statutory form — indeed, many of them are 
merely precedents — and they can be modified at any time 
by each house as it sees lit The rules deal with such matters 
as parliamentary committees, conduct of debates, general 
procedure, and, to some degree, the relations between the 
two houses 

There are also the conventions of the constitution, the - 
customs and usage which have supplemented, modified, and 

1 Vliirdoch I Epitome oj Ike Laxs of Nova Sco u a, I, p 34 

1 Infra, pp 99-1 10 
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in some instances preceded many of the other parts 1 Those 
which affect the executive power as outlined m the British 
North America Act have already been described and while 
these furnish the best illustrations of the vital role played 
by the conventions, there are many more, similar in nature 
and equally pervasive m their influence, which occur m other 
fields of government A number of illustrations follow 
L_Ihe functioning of the legislature and the relations 
between the legislature and the executive are to a marked 
degree determined by usage The dependence of the Cabinet 
on legislate e support, the conditions under which the 
Cabinet will resign, its responsibility to the House of Commons 
and not to the Senate, the insistence that all members of 
the Cabinet who hold portfolios must sit m the House, 
many of the rules of parliamentary proceduie and the 
interpretations of these rules (as mentioned above) arc 
largely or entire!} based on usage 

The political parties furnish many other examples 
Parties in Canada are unknown to the law , but their activit} 
is unceasing, and they reach into almost every part of the 
government and exert a decisive influence on very many 
activities of those who support and those who oppose the 
administration The Prime Minister is the choice, not of 
the Governor-General alone, but usually of a national part} 
convention as well, all the members of the House with a \eiy 
few- exceptions ha\e been nominated and elected as a result 
of party support, almost all the senators have been appointed 
because of part} services, and party affiliations colour the 
greater part of the proceedings of both houses J 

The conduct of Imperial relations,* the accretion in 
Dominion powers, and the eventual development of Dominion 
status have taken place through conventional rather than 
legal means The correspondence between the Governor- 
General and the home government, the decisions on special 
issues and disputes, the assertions of power by the colonial 
or Dominion authorities, the proceedings of Imperial Con- 


‘No attempt has been made to distinguish between custom, usage, and 
COI ? mon function IS to treat custom and usage as synonymous 
terms, and convention as a usage which has acquired obligatory force 
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ferences, the refusal of Dominion governments to accede to 
the wishes of Great Britain or their compliance therein — 
from these there was built up through the years a set of 
principles which governed inter-imperial relations and Do- 
minion powers without the necessity of changing the letter of 
the law Eventually, it was considered desirable to try to 
bring the law up to date and in greater accord with the 
recognized practices, and the Statute of Westminster was 
the result But these matteis ne\er stand still, and the same 
process of gradual development by informal means immedi- 
ately began again and has continued steadily since that time 

To include certain general principles, ideas, and popularly 
held beliefs on matters of government as other parts of the 
unwritten constitution may place an unusual strain upon 
what is frequently included m the term Yet these also form 
an essential element of the conventional constitution and 
they will most assuredly influence and often determine the 
way in which the forces of government will be exerted The 
mere fact that a constitutional doctrine is not explicitly 
enunciated and foimally committed to writing may affect 
the external appearance but may not disturb the genuineness 
or force of that doctnne Ihus the broad tolerance which 
will permit differences of opinion and will disapprove of 
punitive or repressne measures against the dissenters is of 
as great constitutional significance and may conceivably 
under some circumstances afford an even more assured 
protection than an explicit guarantee of freedom of speech, 
written into a constitution, yet with no solid conviction 
behind it “As in the creation ol law,” writes W Ivor 
Jennings, “the creation of a convention must be due to the 
reason of the thing, because it accords with the prevailing 
political philosophy , 1,1 and certain principles of this philo- 
sophy and certain observed conventions become virtually 
indistinguishable Thus the chief restraint on a Canadian 
Cabinet which prevents it from endeavouring to eliminate 
all Opposition activ lty and criticism is the prevalent popular 
belief (which the Cabinet itself shares) in fair play, free speech 

l The Law and the Constitution, p 131 



80 


THE GO\ ERNMENT 01' CANADA 


and open criticism, and the Cabinet is therefore not disposed 
to use measures of suppression Fundamental attitudes 
respecting the liberty of the citizen, whether those principles 
enjoy special protection in law or not, come under this 
category and derive an enhanced prestige and sanction 
from the conviction with which they are generally held 

All these conventions, so varied in their manifestations 
and in their influence, obviously perform a most useful 
function in the government The legal framewoik is bound 
by its very character to be stiff and unyielding, and changes 
in the law will come as a rule after much deliberation and many 
ponderous formalities The conv entions give life to the w ritten 
vtordst they introduce a saving element of flexibility and en- 
able the constitution to develop and adapt itself to demands 
and conditions which are of necessity continually changing 
They vary w idely, however, m authority Some w ill represent 
merely acceptable procedures, while others are explicit and 
well-recogmzcd practices, one may be trifled with on occasion 
or even, if necessary, ignored, while another may in its 
extreme form partake of the same rigidity as the written 
constitution itself ‘'fhe number of members in the Canadian 
Cabinet, for example, though largely customary, can be 
readily altered , the representation of the different prov inces 
m the Cabinet can be somewhat modified, but not abandoned , 
while the responsibility of the Cabinet to Parliament is a 
custom more hrnily entrenched than most of the British North 
America Act*^ As a rule, however, the conventions can be 
more readily submitted to the acid test of suitability to the 
purpose m hand, and they will respond more readily when 
their inadequacy is demonstrated Wrftten law and the 
conventions will normally complement one another, and 
each becomes necessary to the proper functioning of the 
other To quote from the report of the 1929 Committee 
of the Imperial Conference 

The association of constitutional conventions with law has long been 
familiar in the history of the British Common wealth, it has been charac- 
teristic of political development both in the domestic government of these 
communities and in their relations with each other, it has permeated both 
executive and legislative power It has provided a means of harmonizing 
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relations where a purely legal solution ot practical problems was impossible, 
would have impaired free development or would have failed to catch the 
spirit which gives life to institutions Such conventions take their place 
among the constitutional principles and doctrines which am in practice 
regarded as binding and sacred whatever the powers of Parliament mav 
in theory be 1 

Unlike the other parts of both the written and the 
unwritten constitution, conventions arc rarely, if ever, 
legally enforceable 2 The courts recognize the written 
constitution, the statute, the order-in-council, the common 
law, and the general scope of the privileges of Parliament, 
but the conventions must look for support elsewhere Thus 
the letter of the law is always carefully observed even although 
the actual conventional practice may be far different Many 
things, for example, are done in the name and through the 
agency of the Go\ ernor-General, although the real power 
of decision rests with the Governor’s advisers In some 
matters, this real authority has by convention been trans- 
ferred a second time When Canada, for example, took over 
the power to make her own treaties, the transaction continued 
to be conducted through the King, although his part had 
been long ago taken over by the British Cabinet, and the 
new change simply involved a substitution of the Canadian 
for the British Ministers as the actual treaty-making 
authority Con\entions, being unable to rely on the law, 
must rest on their general acceptability and on the unfor- 
tunate consequences which are likely to ensue if they are 
disregarded These consequences are political, or sometimes 
in the last resort, legal, or e\ en both A Cabinet, for example, 
will resign (or will tall back on a general election) when it 
has lost the support ot the House of Commons, but this 
immediate relinquishment of power is not made necessary 

1 Report of the Conference on the Operation of Dominion Legislation and 
Merchant Shipping Legislation, 1929, Section 5b 

*It is not necessary here to go into the question ol the exact boundary line 
between law and convention, or, indeed, to consider whether any such line can 
always be drawn In most instances the distinction is clear, but there are signs 
thatoccasionali> the courts tnemsclves are notabove incorporating constitutional 
usages (as they did centuries ago) into the constitutional law ot Canada See 
Jennings, The Law and the Constitution, pp 99-131, Labour Conventions Case, 
[ 1 936 j SCR 461, at pp 471 7, Alberta Press Bill Case, [1938] SCR 100, 
at pp 144-6 
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by the operation of any section of the written constitution 
A retention of office under these cncumstances would, 
however, be politically suicidal, for it would violate a cherished 
convention and would almost certainly be punished at the 
next election Moreover, as A V Dicey pointed out long ago , 1 
a Cabinet which endeavoured to stay m office after unmistak- 
able defeat would eventually run into legal difficulties as 
well, for, lacking a majority, it could not obtain parliamentary 
authorization for expenditures, and sooner or later the 
pressure on the Cabinet would become intolerable 
^/The practice of referring to the Canadian constitution 
as a written one is thus far from exact , for the constitutional 
material is so \aned that such a description unduly empha- 
sizes the one formal document and slurs oxer the equalh 
important informal elements The aboxe discussion, has, how- 
exer, ser\ed two useful purposes it has indicated the unsatis- 
factory nature of the distinction (although it will nevertheless 
be found to be extremely conxenient), and it has drawn 
attention to the wide assortment of laws, decisions, and 
usages that enter into the structure and operation of the 
government An attempt to fit the Canadian institution 
into another classification, namely that of ri gid an d flexible, 
depending on the ease or difficulty of formal amendment, 
is not much better, for this again singles out the British 
North America Act as the sole criterion This new classi- 
fication, howexer, has the adxantage that it stresses the 
hierarchical nature of the legal powders in Canada and the w a> 
in which these legal powers are ascertained, mterpielcd* 
and enforced 

The Canadian constitution may thus be labelled as rigid, 
in that it cannot be formally changed except by a process 
which diliers from the passage of an ordinary statute of the 
Canadian Parliament , 2 namely , by an act of the Parliament 
of Great Britain, following a request from the Canadian 
Parliament The British North America Act (and a few 

1 The Law of the Constitution (8th ed ), pp 441 6 

3 \ flexible constitution is one which can be amended by an ordinary statute 
ol the legislative body Great Britain has a flexible constitution, and theCanadi in 
provinces also in that they can amend the pro\incial constitution (save for the 
office of Lieutenant-Governor) by an ordinary act of the provincial legislature 
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other significant British statutes and orders-in-rounril 1 
which for the sake of convenience will he ignored in the 
following discussion) constitutes the supieme law of the 
Dominion, and therefore its provisions must control all 
government bodies m Canada — Dominion, provincial, and 
municipal There exist, therefore, two kinds of law-making 
authorities, the constitution - amending authority (the 
British Parliament acting at the request of the Parliament of 
Canada) and the ordmaty law-making authorities of various 
kinds, and, corresponding to these, two kinds of law, the 
law of the written constitution, and other laws of subordinate 
grade and of inferior validity Inasmuch as the legislatures 
in the second group may m turn transmit authority to bodies 
subordinate to them, there appear additional lower orders 
in the legal hierarchy Dominion and provincial legislatures 
must keep within the jurisdiction specified m the British 
North America Act (although, owing to the federal structure, 
they are broadly equal and not suboidinate to one another), 
and the Dominion and provincial statutes must each comply 
with the terms of the supreme constitutional document Do- 
minion and pros incial ordcrs-in-council must likcw ise be passed 
in accordance with the terms ol Dominion and provincial 
statutes respectively, as well as with the provisions of the 
British £\ T orth America Act Similailv, orders passed by 
inferior bodies within the Dominion or province, such as 
municipal by-laws, must keep within the scope specified by 
their statutes ofongm and also bv the moie general provisions 
of the British Noith America Act 

The finaAarbittor which passes un the validity of these 
laws and vvhreh also sees to it that activities by various 
officials of government aic kept within the powers allotted 


to them, is the judiciary A Dominion or provincial statute 
or an enactment by a minor body may be challenged by any 
igterestad party (or a question may be referred to the court 
tfi^Jbommion or provincial governments) and the 
C0 tt rt ^3v ar arguments bv the opposing parties and give 
judged If the suspected law is considered to be within 

op 
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the power of the body which sponsored it, the court will 
declare it valid or tntra vires (within the powders of the 
enacting body), if otherwise, the court will declare the law 
to be void or ultra vires (bey ond the powers of the enacting 
body) Indeed, in the latter event, the court will hold that 
the so-called law has never been a law T at all, for as the 
enacting body had no legal powder to create such a law, the 
measure was by that very fact void from the moment of 
its passage 

Such action by the courts is a natural product of the 
milieu in which Canadian institutions have developed and 
it is, indeed, the same power which the British courts ha\e 
long exercised in pronouncing on the validity of the acts 
of any inferior law-making body The Bntish North 
Amenca Act was a British statute explicitly referring to 
Canada, and inasmuch as all legislation enacted by Dominion, 
province, or other governing body in Canada must conlorm 
to the terms of this and other applicable British statutes, 
anv law which did not so conform was necessarily void 
The federal character of the Canadian government made 
the maintenance of the boundary lines between the Dominion 
and provincial authorities an unusually vital matter, and the 
fathers of the federation iully understood the important 
role to be played by the courts "Hereafter we shall be 
bound by an Imperial Act,” said the Attorney-General of 
Nova Scotia at the Quebec Conference of 1864, "and our 
judges will have to say what is constitutional under it as 
regards general or local legislation The function of the 
judiciary m Canada thus follows closely tliat of the judiciarv 
in the United States, for in both countries the courts not 
only 7 interpret the terms of the written constitution, but 
also set aside enactments from all sources w hich are repugnant 
to its provisions The question does not arise, of course, 
in Great Britain There the constitution is flexible, and 
any act of the legally' omnipotent British Parliament is, 
of necessity', constitutionally valid 

l VV A Henrv, m Pope, Confederation Documents, p 87 
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'■'The power of the courts to declare laws ultra vires has, 
however, never been as important in Canada as m the 
United States, for the British North America Act contains 
few of those limitations on the powers of government which 
are a conspicuous feature of the American constitution 
The latter document and its amendments not only forbid 
the federal government, the state governments, and some- 
times both of them to exercise a number ^f common govern- 
mental powers, but they also abound in prohibitions designed 
to protect the rights of the citizen Thus the American 
federal government cannot forbid freedom of religious 
worship, abridge freedom of speech or of the press or of 
assembly, abolish trial by jury or demand excessive bail, 
and it must respect a number of other privileges set forth 
in the so-called Bill of Rights clauses Neither federal 
nor state governments can enact any ex post facto law nor 
can they “deprive an> person of life, liberty or property 
without due process of law ” The American courts must 
interpret and enforce dll these constitutional guarantees, 
and some of them, notably the “due process" clause, have 
led them very far aheld and have gi\ en rise to innumerable 
cases affecting a wide \ariet> of human relationships con- 
cerning which the courts have no certain or stable standards 
they can apply 

The few constitutional guarantees which do occur in the< 
British North America Act are designed to protect the rights 
of the French ind Ronum Catholic minority m Canada and 
tbnaft of. thr. Erurhsh. Pro plants in Quefoefu The Act 
specifies that the English and French languages may be used 
in the Canadian Piilnment and in the Quebec legislature, 
m their journals and re(Oi<K and in any Quebec court and 
in any court of ('inuli established under the Act The 
statutes of Canada and of Quebec are to be printed in both 
English and French The schools of sectarian minorities 
existing at the time of union or authorized later are to be 
maintained without any interference with their privileges 

Other rights of the citizen, however, are left untouched 
by the Act, although, following the English practice, they 
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receive protection under various statutes and the common 
law There is a growing conviction m Canada that this is 
not sufficient, and that certain fundamental liberties and 
privileges should be singled out for special mention m the 
written constitution, so that they will not be at the mercy 
of any intolerant group in a legislature or a Cabinet which 
may for a time happen to command a majority That this 
is no imaginary problem is clearly illustrated by a number 
of infractions or threatened infractions of these rights which 
have occurred in very recent years The "padlock law” of 
Quebec (1937) which, aimed at communism, struck also at 
freedom of speech and other rights of the citizen, the " Pi ess 
Bill” of Alberta, introduced m 1937 and later declared 
ultra vires , which endeavoured to control the press, the 
threatened deportation of Canadian citizens of Japanese 
descent (1945-6) , and the arbitrary arrest, detention, and 
interrogation of citizens in the spy hunt of 1946, are all 
disturbing signs of a weakening concern by Dominion and 
provincial governments for personal rights and liberties 
None of these, moreover, occurred during the war, when 
certain of these nghts might conceivably have had to be 
temporarily relinquished, although those conducting the 
spy cases pleaded as a justification an overriding concern 
for the public safety The questionable nature of some ol 
these measures may perhaps be more readily apprehended 
by a consideration of the following extract from a report by 
a committee of the Canadian Bar Association on the Quebec 
padlock law 

It gives the Attorne> -General great powers, which he can exercise in 
the first instance without the slightest judicial restraint, and takes away 
all of the safeguards which even an ordinary criminal enjoys before cornu, 
tion Irrespective of whether one is a radical or not it is difficult to admit 
that legislation is good which gives any official the right to padlock anyone’' 
home simply because he suspects that Communism is propagated from it 
It is true that after the padlock is locked the owner may apply to the cou _ i 
for relief, but Communism is not defined by the Act, and there are probabK 
very feu people, including the judges, who can tell what Communism is 
From the point of view of our jurisprudence, it might be as well to observe 
that possibly it is under laws such as this that in other lands the homes o 
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respectable and law-abiding citizens are ransacked simply because thur 
owners do not wear a brown or a black shirt 1 

It is very doubtful indeed if matters of such cardinal and 
general consequence should be left, as many of them are left 
today, to the discretion of pro\ incial legislatures Freedom of 
religious -worship, freedom from arbitrary arrest and deten- 
tion, habeas corpus, trial by jury, freedom of speech and 
assembly — these are the great liberties of English-speaking 
peoples and they are a part of the rights of Canadian citizens 
and not merely of the rights of the inhabitants of a particular 
province “No province,” said Mr Justice Cannon m the 
Alberta Press Bill Case, “has the power to reduce in that 
province the political rights of its citizens as compared with 
those enjoyed by the citizens of other provinces of Canada,” 
and this rule (although further confirmation by the courts 
is desirable before it can be accepted as definitely settled) 
would seem to apply to many rights other than those con- 
cerned with the freedom of the press Yet even the Dominion 
Parliament has not at all times proved to be sufficiently 
zealous in upholding the rights and liberties of the individual 
The people of Great Britain have acquired a veneration for 
statutory and common law rights which is derived from many 
centuries of constant endeavour and stubborn resistance to 
abuses and which has made them extremely jealous of any 
threatened encroachments, but the tradition in Canada is 
not nearly so strong or so deep-rooted and hence affords an 
inadequate safeguard against attack While it is true that 
deficiencies in what has been called the “constitutional 
conscience” cannot be overcome by mere legal or constitutional 
enactment, the latter can supply a certain valuable definitive 
support These rights and liberties might therefore be 
accorded special emphasis and protection through their incor- 
poration in the British North America Act, a device which 
would not only make their curtailment or abrogation more 
difficult, but would also emphasize in an explicit and solemn 
manner the nation’s concern for their most rigorous 
preservation 

1 Canadian Bar Association, Reports of Committees, IQ37> PP 36 7 
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Another Canadian inheritance which is closely identified 
with some of these fundamental rights of the citizen is the 
rule or supremacy of law, a long-established principle of 
the British constitution The exact meaning and implications 
of this principle are not readily stated , 1 but its essence is 
the restriction on arbitrary authority in government and 
the necessity for all acts of government to be authorized 
by “reasonably precise” laws 2 as applied and interpreted 
by the courts The provision m the old Massachusetts 
constitution that “this shall be a government of laws and 
not of men” was clearly a vam hope, but it was an endeav our 
to state in one phrase substantially the same idea the 
certainty of legal piocedures, the absence of untrammelled 
official power, the protection of the citizen against unknow n 
and unpredictable authority The increasing complex it\ 
of modem go\ernment, the growing emphasis on the social 
rather than the individual good, and the resulting need tor 
government intervention in almost all fields of human en- 
deavour have inevitably resulted in far wider discretiomr> 
powers being given to executive and administrative otficnls, 
accompanied by a consequent narrowing of the rule of law 
Thus the sweeping accountability of officials to the courts 
of law when the legality of their acts was in question has 
had its scope somewhat diminished by the grant of wider 
and more general legal powers, and this has tended to a 
limited degree to remove the acts of the officials from judicial 
scrutiny Despite this modification, the rule of law remains a 
cardinal principle of the Canadian constitution and a sturdy 
bulwark against abuse of power The following comment 
of Professor Corry on the rule of law in Great Britain is 
equally applicable to Canada 

For a long time now , Parliament has been granting to officials special 
powers to tafie action not justified under theordinary law and it has been limit- 
ing the right of the citizen to have the actions of officials scrutinized by the 
judicial power Yet there has been no general removal of officials from 
judicial surveillance and it remains true in most cases that anyone who 
asserts that he has been wronged by the action ol a government official, 

‘Dicev, The Law oj the Constitution, pp 179-409, Jennings, The Law and the 
Constitution, pp 41-61 

a Jennings, The Law and the Constitution, p 47 
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can bring that official before the courts of law to answer for his conduct 
The official may justify himself by pointing to an act of Parliament which 
gives him a special privilege to do what he has done But he cannot turn 
aside the complaint mcielv by asserting an exalted official status and an 
inscrutable executive expediency in what he has done The state can throw 
away the conscript's life but it cannot conscript him in the first instance 
on the plea of high policy or public expedience except as supported by a law 
sanctioned by Parliament The Rule of Law, although qualified u day by the 
grant of special power -> to official', remains an indispensable instrument for en- 
suring that government remains servant 1 

It is evident from the historical account of the develop- 
ment of responsible government , 2 that Canada long ago 
accepted without reservation the British idea of the union 
of the executive and legislative branches of government 
This was, of course, the antithesis of the system adopted in 
the United States which embodied the opposing principle 
of the division or separation of powers The latter system 
was designed to prevent the exercise of despotic control by 
cutting the executive, legislative, and judicial authorities 
apart from one another and giving each its own powders to 
exercise to the almost complete exclusion of the others 
Thus the President, the Congress, and the judiciary have 
their respective spheres set forth in the written constitution, 
and although this division (particularly as it affects the 
executive and legislative branches; makes a smooth and 
efficient gov eminent impossible, nevertheless, despite these 
obstacles, a resultant of forces develops, decisions are reached, 
and action is taken 

The contrasting theory of union of powers brings the 
chief branches of government undei the control of one of 
their number — m a ^democracy, this will be the legislature — 
and final direction and authonty emanate from this source 
The government of Great Britain, the outstanding embodi- 
ment of this principle, possesses in its Parliament the body 
which can dominate completely the two other branches 
In practice, however, the British Parliament’s control over 
the judiciary is virtually never exercised, not because this 
control is not available, but rather because it is universally 

*J A Corry, Democratic Government and Politics, p 22 

1 Supra, pp 11-24 
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recognized to be undesirable, for the nature of the judicial 
function is such that any suspicion of interference or domina- 
tion would destroy the greater part of the usefulness of the 
courts The executive or Cabinet, on the other hand, is 
constantly responsible to Parliament, and it is through this 
relationship that the principle of union of powers finds its 
chief expression 

V_^Canada, as stated above, has retained the British idea 
of the close sympathy between the legislative and executive 
| branches, accomplished by the pre-eminence of the former, 
and the members of the Cabinet thus sit in Parliament and 
are responsible at all times to the House of Commons^ 
Both legislature and executive have, as in Britain, abandoned 
virtually all control over the judiciary, but the legal position 
in the two countries is not quite the same The virtual 
independence of the judiciary in Great Britain exists legally 1 
by virtue of voluntary parliamentary abstention and self- 
denial, but in Canada the ban on interference is in huge 
measure imposed on Parliament by the provisions of the 
written constitution which Parliament in itself has no 
power to change The British North America Act, while 
stating that the judges (with a few minor exceptions) arc 
to be appointed by the Governor-General, ensures the 
independence of all superior court judges by providing that 
they shall hold office during good behaviour and are to 
be removed by the Governor-General following a joint 
address of both Houses of Parliament This guarantee ol 
the independence of t_be yi/hciary tbxQjjjgJh. to.rm.al cao.stJ.tji 
tional provisions marks a limited acceptance of the principle 
of division of powers, although m no wise disturbing the 
idea of union of powers as applied to the vital relationship 
between the executive and the legislative bodies 

x It should be noted that in Great Britain the tradition of an independent 
judiciary is, no doubt, even stronger than the statute The statutor\ guarantee 
is found in the Act of Settlement (1701), but the tradition and practice antedate 
this bv several centuries 
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THE DISTRIBUTION OF POWERS 

The aspect of the Can adian con s titution which has up to 
this point been almost entirely neglectecTtsave in Chapter 11) 
is its fe deral characte r Inasmuch as the purpose of the 
British North America Act was to create the federation, 
the provisions dealing with Dominion and provincial powers 
and relationships comprise a very large and important 
section of the \\ ntten constitution Many of these provisions 
have also given rise to disputes and uncertainties, and they 
have furnished the material for the constant and doubtless 
inevitable struggle between the rival national and local 
authorities Moreo\er, as these same provisions appear 
in the foimally rigid constitution, they ha\e not been readily 
amendable, even when the courts have read into them 
meanings which were never intended and which, in some 
instances at least, failed to coincide with the country’s needs 
^A feclcral_ s ystem impli es by its very definit ion an aggre- 
gation of local governing ‘ units, each ex ercis ing its own 
separate powers apart from those w hich are in the hands of 
the central or fedeial government Local autonomy is 
thus an essential characteristic, although the degree and 
kmd of self-government which the units enjoy can vary 
materially from one federation to another The deliberate 
plan which was adopted in creating the Dominion of Canada 
was to form a federation of a highly centralized kind, and 
to that end certain special powers and functions were placed 
in the hands of the central go\ernment The manner in 
which some of these have worked themselves out in practice 
has already been mentioned , 1 and the following pages will 
discuss some aspects of this development in greater detail 
A federal system may also imply (as it does m the United 
States) equal constitutional standing and privileges for all 


l Supra, pp 34 7 
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the component parts 1 The Canadian federation recognizes 
the idea of equality to only a limited degree The general 
powers of aU the provinces are the same, but certain other 
elements m the provincial position ancT status depend not 
upon abstract and equal rights, but upon the terms under 
which a particular province entered the federation or even 
upon those which it has been able to conclude at a later 
date This is very obvious in the financial arrangementsV 
between the Dominion and the provinces, for although 
general principles have been enunciated and followed, these 
have often been circumvented by devious devices and \cr\ 
substantially affected in the aggregate by the use of supple- 
mental grants to overcome certain needs or alleged injustices 
The unequal position of the provinces is manifest, how- 
ever, in other matters as well The usual practice has been 
for the province to have vested in it the ownership of all 
public lands, but these were retained by"~ the Dominion 
when Manitoba, Alberta, and Saskatchewan were cieatul 
and joined the federation The arrangement may have 
been wise at the time, but it was discriminatory, and even 
although the Dominion paid an additional annual grant as 
compensation, 2 it led inevitably to accusations of unfair 
treatment and the eventual transfer of these resources to 
the aggrieved provinces The French language has special 
constitutional protection in Quebec which it does not have 
in any other province, 3 and the effect of the Dominion 
guarantee of established separate schools solidifies an in- 
equality among the provinces in this respect The provinces 
have never had the same representation in the Canadian 
Sena teTand a strong'case can be made against any doctrinaire 
equality* of members, but there is not even an intelligible 
scheme or plan which provides equitable representation 
Manitoba was given on entrance a flexible number of 

Un the United States, for example, Congress may endeavour to impose 
conditions On a new state as a condition of entrance, but these conditions ce ise 
to be binding the moment the state is admitted to the union 

*VJamtoba for years received neither land nor compensation See Chester 
Martin, The Natural Resources Question 

a This protection was given in the original Manitoba Act, but was repealed 
by the province in 1890 
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senators, increasing with population from two to four,! 
British Columbia (admitted a }ear later) was given three,! 
Saskatchewan and Alberta were on their admission each] 
given a minimum of four which with mci eases in population 
might be raised to h\ e or si v — Even when the Western 
membership in the Senate was altered in 1915, it bore little 
relation to the representation from the Eastern Provinces, 
which was broadly based on population tempered with ideas 
of equality 

Leaving these occasional incongruities to one side, the 
provinces aie of equal power and status, and they operate 
without any serious interference from the Dominion The? 
latter possesses, it is true, a certain potential control over 
the pro\inces through the Lieutenant-Governors and the 
power of disallowance, 1 but although this cannot be entirely 
ignoied, it is (as indicated elsewhere) used infrequently Pro- 
vincial powcis arc full and as complete as those of the 
Dominion within the aicas allotted by the British North 
America Act, and both Dominion and piovincial legislatures 
may delegate then authority to other bodies of their own 
( creation 2 “ Lhe powers of the legislatuic of the province,** said 
Mr Justice Riddell, “aie the same in intension though not m 
extension as those of the Imperial Parliament^ The legislature* 
is limited in the territory in which it may legislate, and fn 
the subjects, the Imperial Parliament is not — that is the 
whole difference ” 3 1 he Dominion and provincial legislatures 
between them co\er the entire field of legislation ' There 
are thus, as pointed out in the preceding chapter, few 
(Constitutional limitations of any consequence (.save those of 
/jurisdiction) to hamper the cxeicise of legislative power in 

‘See S‘i t~ru no >’> 7 'ifri pp 213 ^ 

2 The. provincial kgisliturc his lncn .oven "authority as plenary and ample 
within the limits prescribed bv section 92 as the Imperial Pai Lament in the 
plenitude of its power po sc»=ed and could bestow Within these limits of 
subjects and area the local legislature is supreme, and has the same authority as 
the Imperial Parliament, or the Parliament of the Dominion, would have had 
under like circumstances to con tide to a municipal institution or bodv of its own 
creation authority to make by-laws or resolutions as to subjects specified in 
the enactment " Hodge \ the Queen (1S83), 9 \pp Ci- 117, at p 132 

3 Smith v City of London, 20 Ont L R 133 at p 137 
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Canada, and wisdom, justice, rights of property, and similar 
considerations restrict only so far as the legislature chooses 
to heed them A provincial legislature can, if it wishes, 
confiscate property without compensation, it can take what 
belongs to A and give it to B, it can alter the w ills of deceased 
persons , it can enact ex post facto law s 1 An attempt, how - 
ever, to prevent the validity of its own legislation being 1 , 
challenged in the courts was declared ultra vires m 1937, on\ 
the ground that if such an attempt w ere upheld the legislature 
would ha\e the power to destray the wntten constitution 
under w hich it was created 2 *A provincial legislature also 
has constituent powers, and the entire framework of govern- 
ment in the province (except for the office of Lieutenant- 
Govemorj can be altered by the passage of any ordinarv 
statute Four provincial legislatures in Canada ha\e 
abolished one chamber m the legislature, all of them ha\e 
changed their original four-year term to five, and on four 
occasions the existing teim has been extended as a war meas- 
ure, the Legislative Assembly of Alberta — togixe an extreme 
example — enacted in 1917 that twelve of its members who 
had enlisted for overseas service were to be members of 
the next legislature without the necessity of running in an 
election 

There is, however, one important implied constitutional 
lmiLahon on the delegation of legislative powers which 
arises from the nature of the constitution itself, namel\, 
that m all likelihood" neither Dominion nor province can 
delegate its pow ers to the other Such a change, if permitted, 
would in effect be an amendment to the British North 
America Act This is by no means a purely theoretical 
point Both Dominion and provinces have time and again 
run into difficulties because the jurisdiction of the one alone 
was not complete enough to enable it to regulate adequately 

*W R Riddell, The Canadian Constitution, pp 15-16 

^Ottawa Valley Power Co v Hydro-Electric Power Commission, 11937] 
0 R 265 

*The absence of decisions of the highest court on this and other matters 
discussed in this paragraph leaves a haze of uncertainty around a number ol these 
questions 
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an entire operation 1 The regulation of the marketing of 
certain agricultural products, for example, is under the 
province so far as it involves merely buyin g and selling 
within the provincial area , but when 'these transactions 
enter' 1 n toTTfe^fieicTof interprovmcial or export trade they 
come under Dominion authority 2 Provincial statutes, 
which have endeavoured to hand over to the Dominion the 
jurisdiction of those provinces on such matters so that one 
standard of grading and inspection could be set up and 
enforced by the Dominion, have been declared ultra vires 
by the Canadian courts Other expedients ar<T~therefore 
being tried out in order to avoid the dilhculty, although up 
to the present the constitutional and administrative success 
of these efforts is uncertain 

This distribution of powers between the Dominion 
government on the one hand and the provincial governments 
on the other, dominates, ol course, the entire federal scheme 
The British North America Act stated this distribution in 
terms of legislative powers, but this grant implies a corres- 
ponding allocation of powers between the Dominion and ( 
provincial executive authorities Other parts of the Act 3 
carried over the existing statutory executive powers to the 
Governor-General and the Lieutenant-Governors of Ontario 
and Quebec within their respective fields and provided for 
the continuance of the executive authority in Nova Scotia 
and New Brunswick The executive received also a delega- 
tion of prerogative powers from the Crown in Britain to the 
Govern or- General, and from the Governor-General to the 
Lieutenant-Governors by means of the prerogative instru- 
ments 4 1 In all cases where executive or administrative 
powers are in doubt the courts will act as arbiters in the 
same manner as in those cases w hich inv olve disputes over 
legislative jurisdiction In the judicial sphere, the federal 

J See J A Corr>, “Difficulties of Div ided Jurisdiction,” Rouicll Snots Report, 
Appendix No 7 

These transactions are supposed to come under provincial jurisdiction as 
"property and civil rights’ when taking place within the province, and under 
Dominion jurisdiction as "trade and commerce’ when reaching outside pro- 
vincial boundaries 

Sections 12, 64 65 

*See infra , pp 171-2 
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idea which is so characteristic of the legislature and the 
executive is almost completely absent There are both 
Dominion and provincial courts, but these stand m vertical 
senes, the one above the other, composing virtually one 
homogeneous system This has, of course, little in common 
with the American system of a dual scheme of courts, w here 
those of the state are separate from those of the federation, 
and each has its own field of jurisdiction to be determined 
by the nature of the dispute or the nature of the control crsy 
The Canadian plan is doubtless somewhat illogical as a 
federal arrangement, but it is simple, and it is little troubled 
by conflicts of judicial jurisdiction 

''-The distribution of legislative powers m Canada was 
based on the inescapable federal principle that matters of a 
general interest were to be given to the Dominion and those 
of a particular or local interest were to be given to the 
provinces, and although many disagreements might hai e 
arisen as to the exact location of this line of division, it 
seems to have caused little controversy in 1864-7 1 The 
onginal allocation of power was not made, however, on an\ 
a prion basis, it represented the greatest common measure 
of agreement that could be formulated among conflicting 
interests at the time, and the primary test it had to meet 
was the approval it could command from the federating 
colonies John A Macdonald’s comment that they had 
“avoided all conflict of jurisdiction and authority’’ was 
apparently a fair statement of the view entertained b> those 
who had drafted the Quebec Resolutions, although it later 
proved to be a vain hope Finance — a special aspect of 
distribution — had produced much greater difficulties, but 
an acceptable scheme had been arranged at the Quebec 
Conference, and these terms had been somewhat modified 
at London to make them more palatable to Nova Scotia 
and New Brunswick 2 

In spite of this fairly auspicious start, the distribution of 
powers, and particularly the financial arrangements and 
the allocation of financial authority, has rarely, if ever, 

i Supra, pp 39-40 

3 Supra , pp 40, 44 
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had the cordial and united appro\al of the provinces 
Nova Scotia was dissatisfied from the outset with the entire 
scheme of Confederation, the financial disputes, grievances 
and settlements, which hav e involved every prov mce in 
Canada, have been unending, 1 a number of provincial and 
Dominion-provincial conterences have been held to consider 
constitutional changes and more favourable financial terms, 2 
the careers of man} piovincial Piemicrs, such as Movat, 
Mercier, Blair, and Fielding, have been built on the sure 
foundation of opposition to federal policies" and existing 
relationships Recent years have created additional conflicts 
within the federation which are closely related to the 
distribution of powers To the differences in language, race, 
religion, law, and culture — all of which existed at Confed- 
eration — has been added a galling difference in the economic 
position of the provinces This economic inequality has had 
a profound effect not only upon the ability of the less favoured 
provinces to discharge their constitutional functions ade- 
quately, but also on the standaids of living and on the 
general regard which the people of one province have for 
the people of another 4 While it is doubtless true that the 
combined centripetal forces in Canada are stronger than in 
1867, there is certainly no leason whatever to suppose that 
these have vet overcome the opposing forces of suspicion 
and disruption 

The early advocates of provincial rights, even when they 
threatened secession, were able to make little impression on 

J See infra, pp 118 35 

2 See J \ Maxwell Federal Subsidies to the Prooim lal Governments in Canada, 
pp 96-1, 10S 12, 145-7, AhnuhsoJ the Proceedings in Conference of the Repre- 
sentatives of the Pro inus, 28S7, 1902, 1000, 1910, 191 j, 1918, 192O (1926} 

■"The true federil character ol the constitution, despite its tendency to 
centralization, was nmnh secured bv iIil cncrgv ot Sir Oliver Mowat on behalf 
of Ontario It was he who secured tile recognition of the provincial rights as 
representing the Crown to escheats, of the power of the legislatures to define 
their privileges, of the power ot the Lieutenant Governors to receive authority 
to pardon, ot the declaration of the provinci d title to the freehold of the lands 
occupied bv the Indians, ot their right to iegulate the liquor trade, and of the 
impropriety of the employment of the power of disillowance of provincial Acts 
not clearly unconstitutional ” *\ B Keith, Responsible Government %n the 
Dominions (1928 ed ), I, p 589 See also C R W Biggar, Sir Oliver Mowat 

4 See infra, pp 126 8 
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order, and good government of Canada" m relation to those 
matteis not given to the provinces, secondly, a list of specific 
powers which are given in detail "for greater certainty, but 
not so as to restrict the generality” of the comprehensive 
grant Despite the double statement there is thus one 
general sweeping grant of power with certain explicit powers 
bung mentioned by way of example It will nevertheless 
be more corn ement to deal here with the specific lUustrativ e 
powers and return later to the general statement, wmle 
noting in passing that the Act introduces this dichotom\ 
not as a double grant, but as a means of emphasis and 
clarification 

The list of twenty -nine specific powers which were 
supposed to indicate the kind of exclusive authontv vested 
in the Dominion includes the following public debt, regula- 
tion of trade and commerce, raising of money “by any mode 
or svstem ot taxation”, borrowing money, postal services, 
penitentiaries, defence, navigation and shipping, fisheries, 
marriage and divorce, currency, banks and banking, bills 
of exchange, promissory notes, copyrights, naturalization 
and criminal law Certain other sections of the Act add to 
this list, notably a sub-section of Section 92, which gives 
the Dominion jurisdiction over steamship lines, railwavs, 
canals, telegraphs, and other works extending beyond the 
limits ot a province, and also over such works, even although 
wholly within a province, ‘‘declared by the Parliament ot 
Canada to be for the general advantage of Canada or lor the 
advantage of two or more ot the provinces” 

2 Powers oj the provincial legislature 

Section 92 of the Act gives the chief provincial powers — 
not by any comprehensive grant, as m Section 91, but nnh 
as an exclusive pow er to make laws m relation to matters com- 
ing within sixteen enumerated classes of subjects These in- 
clude the follow mg the amendment of the prov incial constitu- 
tion (except m regard to the office of Lieutenant-Gov ernor ' , 
‘‘direct taxation within the province in order to the raising 
of a revenue tor provincial purposes”, borrowing money on 
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the credit of the prov ince establishment and maintenance 
of provincial olhces, provincial pi isons, hospitals, asylums, 
municipal institutions, local licenses, incorporation of com- 
panies with provincial objects, solemnization of marriage, 
local works (other than those given to the Dominion), 
property and ci\il rights, administration of justice in the 
province, including the constitution, maintenance, and 
organization of provincial courts, procedure in civil matters, 
and the imposition of punishments for enforcing provincial 
laws 

While a feu of these topics might conceivably have 
been given to the Dominion Parliament, they are, on the 
surface at least (one of these will be later seen to have 
unsuspected depths), essentially local matters which could 
be best dealt with by the provincial authority A number 
of the subjects aic explicitly confined by the additions of 
the necessary words "in the province,” and others bear 
limitations which present a significant contrast to the wider 
scope of Dominion autlionty Thus taxation is "direct 
taxation” only, and is to be spent for provincial purposes, 
"local” works are expressly limited by certain other and more 
general works given to the Dominion, the incorporation of 
companies is confined to those "with provincial objects ” 
Almost everv clause indicates the intention ol the founders 
of the constitution to endow the provinces with extremely 
modest functions withm a restricted sphere, and this is 
further emphasized by the nature of the last sub-section 
which contains a grant of local residual power in keeping 
with the others — "generally all matters of a merely local 
or private nature? in the province ” 

3 Concurrent poi> ers 

Two powers, immigration and agriculture, are given to 
both Dominion and province by Section 95 of the Act/ 
Either or both legislatures may exercise jurisdiction m relation 
to these subjects, but if a conflict of legislation should result, 
the Dominion law is to prevail I hese concurrent powers 
were written into the constitution with some misgiving/ 

[ J Pope, Confederation Documents pp 80 1 
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but while in agriculture there has been an overlapping of 
administrative activity, the duplication has been small 
when compared to the volume of work performed A per- 
sistent effort has been made in recent years to delimit the 
Dominion and provincial fields, and genuine co-ordination 
and co-operation have usually been obtained 

4 Education 

Education is nominally and normally under the juris- 
diction of the province, but under certain circumstances 
the Dominion is given a power of intervention Section 93 
of the British North America Act states that in each province 
the legislature shall have the exclusive power to make laws 
m relation to education, provided it respects any right or 
privilege which anyone has by law m the province at the 
time of union, and provided that the sectarian minority has 
an appeal to the Governor-General-m-Council from any act 
or decision of any provincial authority affecting such rights 
or privileges which may exist or be later established in the 
province 1 The Go\ernor-General-in-Council acting on its 
own initiative or in response to such an appeal, may recom- 
mend remedial measures, and the Dominion Parliament is 
empowered to enact legislation in accordance with these 
recommendations, or in any other way it may see fit, in 
order to execute the provisions of this section of the Act 

5 j A mere statement of subject-matter is not m itselj decisive in 
j determining jurisdiction 

The distribution of power, sketched in above, is not 
nearly as simple as the enumeration might suggest, and 
even without touching upon other complications (some of 
which will be discussed presently) it is well at this point 
to indicate a few difficulties 

(a) There is in some instances an apparent incom- 
patibility between grants of power to the Dominion and to 
the province, for a number of the sub-sections in Sections 91 
and 92 clearly overlap This overlap does not necessarily 
rule out the effective exercise of the stated powers by both 

^pccni sections designed to protect mmontv rights in education Tppc ir 
in the lets creating Manitoba, 'Mberta, and Saskatchewan 
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authorities, for clearly no actual conflict was contemplated 
when the Act was drafted, and it must be interpreted, if 
at all possible, in such a w ay that any clash is avoided 
The most obvious illustration is in regard to taxation, the 
Dominion having power to raise money “by any mode or 
system of taxation,” and the pro\inces being given authority 
to impose “direct taxation within the province in order to 
the raising of a revenue for provincial purposes ” Thus 
both Dominion and province can impose direct taxes, even 
those of the same kind and levied on the same source Both 
Dominion and province can, and unhappily do, impose 
income taxes on the same income and succession duties on 
the same estate Nevertheless the powers are deemed to be 
separate and involving no actual conflict “They are two 
independent powers springing Irom the same source which 
do not interfere with each other The power granted to 
the Dominion is broad and inclusive of any and every sort 
of taxation, while the power of taxation given to the provinces 
is definitely limited in kind and area Each powder is 
the necessary adjunct of mutually independent governments 
and the distinction is one of purpose, not of kind M1 

It may be mentioned in passing that the courts have 
drawn the distinction between “direct” and other taxes on 
the apparent incidence of the tax, a direct tax being inter- 
preted according to the words of John Stuart Mill as one 
which is “demanded from the very persons who it is intended 
or desired should pay it ” Any modern economist will 
criticize the feasibility of making any useful distinction of 
this kind, and the courts have, indeed, stated that “it is 
the nature and general tendency of the tax and not its 
incidence in particular or special cases ” 2 w r hich must deter- 
mine the category in which it is to be placed Thus a provin- 
cial tax on a person who purchased fuel oil within the province 
at the time of its first sale after manufacture or importation 
into the province was held to be ultra vires because the tax 
would m all likelihood be passed on to someone else, and it 

i\V P M Kennedy and D C Wells, The Law of the Taxing Power m 
Canada, p 15 

* City of Halifax v Fairbanks Estate, [1028] A C 117, at p 126 
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was therefore considered to be indirect 1 On the othei 
hand, the courts have held that a provincial tax imposed 
on a consumer of fuel oil (m pioportion to the amount ot 
oil consumed) was a direct tax, because it would generalh 
be borne by the person who actually paid it, and the tax was 
therefore declared to be mtra vires the provincial legislature - 

Other clauses dealing with specific grants of power 
furnish further illustrations of apparent conflicts Thus 
property and civil rights are given to the province, while 
banking, bills of exchange, promissory notes, patents, and 
copyrights, are given to the Dominion, although these 
would all normally be included m property and civ il rights 
“These sections of enumeration,” said Edward Blake, 
“must be construed so as to avoid a conflict, and tins is to 
be done by cutting out of whatever may be the larger, the 
more general, the wider, the vaguer enumeration of one 
section, so much as is comprised m some narrower, more 
definite, more precise enumeration in the other section 
As, for example, in one section you And ‘property and avil 
rights,’ in the other 'bills and notes’, you excise fiom 
‘property and civil rights’ so much as is comprised in 
‘bills and notes’” 3 The same general principle of mtei 
pretation has been applied to other clauses with varying 
results Thus the narrowly restricted meaning which has 
been attached to the Dominion’s power over “the regulation 
of trade and commerce” has been derived m no small measuu 
from a similar attempt to reconcile and interpret difteicnl 
but related parts of Sections 91 and 92 4 
\s(o) Legislation may be enacted by Dominion or prov mu 
which may on the surface be within its legal povv ers, but 
which may have the actual effect of trespassing on the 
territory of the other The courts will always look to ‘the 

1 Attorney-General for British Columbia v Canadian Pacific Railway Co 
(19271 C 931 

1 Attorney-General for British Columbia v Kingcome Navigation Co , (193)] 
A C 45 See Kennedy and Wells Taxing Power tn Canada, pp 49-65 

3 In Canadian Pacific Railway Co v Corporation of Bonsecours, quoted in 
A H F Lefroy, Canada's Federal System, pp 113-14 See also Citizen ■> 
Insurance Co v Parsons , 7 Ypp Cas 96, at pp 108-9, 112-13 

‘See Toronto Electric Commissioners v Snider, [1925] A C 396, Senate of 
Canada, Report on the BnUsh North America Act (1939), Annex 1, pp 78-109 
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pith and substance” of the statute and not to its super- 
ficial character, and the* will not hesitate to declare ultra 
vires a law which m their opinion is only ostensibly and not 
m fact within the junsdiction of the enacting bod} Ihus 
the Dominion cannot by purpoiting to enact a criminal law 
under its admitted powers in Section 91 “appropriate to 
itself exclusively a field of junsdiction in which, apart from 
such a procedure, it could exert no legal authority,” and the 
courts have declared such attempts ultia i 'ties 1 Similarly, 
when Alberta lev led a tax on the paid-up capital and on the 
reserve funds of the Canadian chartered banks doing business 
in the province, the Judicial Committee held that the true 
intent was not an eilort to raise a revenue for provincial 
purposes, but to mterfeic with banking operations, which 
are placed by the Bntish North America Act under the 
Dominion The Act was accordingly declared ultra vires 
the Alberta legislatuic 2 

✓ (c) A particular subject may not be wholly under the 
jurisdiction of cither Dominion or province, but certain 
aspects of the same subject may be under the one while 
other aspects are undei the other “Subjects which in one 
aspect and foi one purpose fall within section 92,” the 
Judicial Committee of the Privy Council has frequently 
stated, “may m anothei aspect and for another purpose 
fall within section 91 ” An outstanding illustration is liquor 
legislation, a subject not explicitly mentioned in the British 
North America Act A decision in 1SS2 held that the Canada 
Temperance Act (which provided tor local option) was 
vntra vires the dominion Parliament in that it affected 
public order and safety , whereas in the following year an 
Ontario act, which provided for the licensing and local 
control of the sale ol liquor by the provincial authority, 
was also upheld on the ground that it involved essentially 
police and municipal regulation of a local character 4 Other 

^Attorney-General for Ontario v Reciprocal Insurers, [1924] A C 328, 
at p 342 

^Attorney-General for llbertav Attorney Central for Canada, [1938] A C 117 
3 Russell v the Queen (1S82), 7 \pp C i" 829 
4 Hodge v the Queen (1883J, 9 \pp C is 117 
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kinds off liquor legislation have exhibited the same dc able 
characteristics Similarly, a pros incial statute which, pro- 
hibited the sate of skim milk to a cheese or butter lice* rv 
without declaring its deficiency at the time off sale w s 
upheld as being essentially a regulation of private bu^ineas, 
while a Dominion statute which forbad the sale oi all skin 
milk to a cheese or butter factory and made any such s dt 
a enrae was also upheld on the ground that it was avied :> ; 
the prevention of fraud 1 

These aspects may not, indeed, remain constant and 
legislation which would be ultra ures at one time m. 
through a change of circumstances, become legitimate and 
the held of jurisdiction, may change accordingly 

Their lordships do not doubt that some matters, in their origin luc_I 
and pro incral, ought attain such dimensions as to affect the bod f :L\». 
ol tr»t Dominion, and to justify the Canadiiao Parliament in pas= r ng L's 
for tHir regulation or abvhuon n the interest of the Dominion But g-eui 
caunon must be obs.ned m distinguishing between that which is IccJ 
and provincial, and therefore within the jurisdiction of the pro 1 mem’ 
Legislatures and that v'hich has ceased to be merely local and proven. ul 
and has become a matter ot national concern, in such sense as to bar., ir 
within the jurisdiction of the Parliament of Canada An Act restricting tie 
nght to carry weapons of offence, or their sale to young person:, within tl e 
pro* mce would be uthin the authority of the provincial legislature Bu 
traffic m arm.,, or the possession oi them under such circumstances as tu 
raiic a suspicion that they were to be used lor seditious purposes, or again;! 
a foreign state, are matters which their lordships conceive might be con 
petendy dealt with by the Parliament of the Dominion 3 

The splitting of jurisdiction over certain subject-matter, 
w hether it flow s from the application of the “aspect” principle 
or from a division resulting from specific enumerations in 
the Act, gives results which, while not the same as those 
occurring under concurrent jurisdiction, nevertheless bear 
a superficial resemblance Under the former the held ot 
jurisdiction is really divided and not jointly shared, but 
the subject-matter being the same, the two authorities 

1 Regina v Wason (1800), 17 Ont A R 221 

^Regina. v Slone (1803) 23 Ont R 46 

1 Local Prohibition Case, [1896] A C 348, at pp 361-2 It is this same ul< i 
which enters into the Dominion emergency powers, see infra, pp 111 14 Utorp^v 
General of Ontario v Canada Temperance Federation, [3946] 2 D L R 1 
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are forced into intimate and possibly conflicting relations 
with one another, ancl they. ha\e not the legal means 
available (as with concmrent powers) to establish unified 
control Jurisdiction o\cr the marketing of natural 
products, the investigation of labour disputes, and the 
regulation of insurance companies has thus in each instance 
been cut m twain, and jurisdiction over the fisheries is also 
divided although on somew hat different grounds 1 The 
results, however, are uniformly uncertain and confusing 
I he extraordinarily difficult problem of securing co- 
operation through the legislation of the Dominion and nine 
provinces and then through joint administrative action in 
the field has not >ct been satisfactorily solved 2 

6 Residual power of the Dominion Parliament 

A return may now be made to the Dominion powers 
under Section 91 of the* British North America Act The 
opening clause states that the Dominion Parliament shall 
“make laws for the peace, order, and good government of 
Canada, in relation to all matters not coming within the 
classes of subjects b\ this Act assigned exclusively to the 
legislatures of the provinces, and for greater certainty, but 
net so as to restrict the generality of the foregoing terms 
of this Section, it is hereby declared that (notwithstanding 
anything in this Act) the exclusive legislative authority of 
the Parliament of Canada extends to all matters coming 
within the classes of subjects next hereinafter enumerated ” 
(Here follow the t^enty-wne specific classes, of subjects 
already noted ) The section concludes “And any matter 
coming within any of the classes of subjects enumerated in 
this Section shall not be deemed to come within the class of 
matters of a local or puvate nature comprised in the enu- 
meration of the classes of subjects b> this Act assigned 
exclusively to the legislatures of the provinces ” 

‘Fisheries are under Dominion jurisdiction, but this is complicated by 
provincial ownership of non tidal fisheries, and also b> different arrangements 
having been made with different provinces regarding administration 

*See Corry, “Difficulties of Divided Jurisdiction ” 

*See supra, p 100 
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This clause gave to the Dominion Parliament (as the 
Fathers of the Confederation certainly intended) the residual 
power, that is, explicit grants of power were made to the 
provincial legislatures and all the remainder was to go to 
the Dominion The words “peace, order, and good got em- 
inent” were not intended to be taken in any literal sense , 
the phrase was simply one which was frequently used by the 
British Parliament when it wished to make a comprehensite 
grant of legislative power Section 91 then proceeded to 
illustrate the general authority, thus bestowed, by speed} ing 
a number of these powers, and, to prevent possible misinter- 
pretation, explicitly stated that these enumerated pov ers 
were inserted “for greater certainty, but not so as to restnu 
the generality of the foregoing terms of this Section M 1 hese 
illustrations were, in fact, unnecessary for the entire distri- 
bution had been completed when the provinces had been 
allotted their powers and the Dominion had been given the 
remainder, but the London Resolutions had contained a 
list of specific Dominion powers, and m order to comply 
with the Resolutions and “for greater certainty” the enu- 
meration was included 

The federal powers are wholly residuary for the simple reason that the 
provincial powers are exclusive, and the twenty nine "enumerations’ in 
Section 91 cannot add to the residue the\ cannot tale away from it 
They have no meaning except as examples of the residuiry power, which 
must be as exclusive as is the grant of legislative powers to the provinces 
The enumerated examples of the residuary power cannot occupy an> speual 
place, they cannot be exalted at the expense of the residuary power, lor 
that would ‘restrict the generality" of that power It all looks reasonably 
simple, and Sir John A Micdonald was perhaps justified as he looked at 
the scheme in hoping that “all conflict of jurisdiction 1 " had been w oidcd 1 

So much for the intention of those who planned the 
constitution and for the clear and — one would suppose — 
unambiguous terms in which those intentions were embodied 
m the text of the Act But the Judicial Committee of the 
Privy Council through a long series of decisions has succeeded 
in substantially frustrating this intention and supplyng an 
interpretation of its own which seems far removed from the 

l W P M Kennedy, “The Interpretation of the British North America 
Act," Cambridge Law Journal, 1943, pp 150-1 
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text Seldom, writes Professor Kennedy, “ha\e statesmen 
more deliberate]) striven to write their purposes into law, 
and seldom have these more signally failed betore the judicial 
technique of statutory intci pretation Ml 

This extraordinary result has been made possible by the 
presence, among the subjects of provincial jurisdiction in 
Section 92, of one subject as vague and general in its con- 
notation as “peace order, and good government" in Section 
91, namely, “property and civil lights" For if the assump- 
tion could be made that “property and civil rights" were 
not rigidly and necessarily confined to matters of purely 
provincial and local interest and if it could also be assumed 
that when a topic fell undei this general head it was clearly 
provincial unless the Act positively asserted the contrary 
then the constitutional stage was set for a new scene in which 
the lead could be taken from the Dominion and handed over 
to the province 

For over twenty years after Confederation these parts 
of the British North America Act were interpreted m accord 
with the original intentions as indicated above The leading 
case was Russell v the Queen (1882) where a Dominion 
local option law was upheld on the ground that it was of 
general or national importance relating to public order and 
safety 2 In consideung the question whcthei such a law 
could properly be brought under provincial jurisdiction as 
one relating to property and civil rights, the Judicial Com- 
mittee stated “Few, if any, laws could be made by Parlia- 
ment for the peace, order, and good government of Canada 
which did not m jomc incidental way affect properly and 
civil rights, and it could not have been intended, when 
assuring to the provinces exclusive legislative authority on 
the subjects of pioperty and civil rights, to exclude the 
Parliament from the exercise of this general power whenever 
any such incidental interference would result from it " 3 In 
short, the court admitted the potential mclusiveness of 

’W P M ICennedv, 'The Workings of the British North America Acts, 
1867-1931," Juridical Revie v, 1936, p 60 

2 See supra, p 105 

1 Russell v the Queen (1882), 7 \pp Cjs 829, at p 839 (italics added) 



110 


THE GOVERNMENT OF CANADA 


property and civil rights in that almost all legislation 
would be bound incidentally to touch on these matters, 
but it insisted that the decisive factor was the primar\ 
purpose of the law, and if the question was of nation-wide 
importance the Dominion could take jurisdiction under the 
peace, order, and good government clause “The true 
nature and character of the legislation in the particular 
instance under discussion,” said the Judicial Committee, 
“must always be determined in order to ascertain the class 
of subject to which it really belongs ” 

It is not possible here to trace the movement of the 
courts away from this position v^The Judicial Committee 
later divided the Dominion grant of powers into two separate 
and distinct parts, general and enumerated, it followed 
this bisection with the astounding discovery that the general 
Dominion grant was not the governing one but was "in 
supplement of its enumerated powers”-, 1 and it then proceeded 
to relegate this general and now degraded power to a 
position of inferior strength and authority The enumeiated 
Dominion powers, which had begun as illustrations of 
Dominion authority, thus became of greater consequence 
than the general power which they were supposed to illustrate 
The Judicial Committee held that while the legislate e 
pow r er of the Dominion under the enumerated heads ol 
'Section 91 would override the provincial powers as enu- 
merated in Section 92, the enumerated powers of Section 92 
would normally override the general powder of the Dominion 
to legislate for the peace, order, and good government of 
Canada Once the primacy of the latter general power 
vanished, “interpretation of the legislative powers of the 
Dominion and the provinces settled dowm to a competition 
between the specific enumerated heads of Sections 91 and 92 
In this competition, the provinces enjoyed an advantage 
because Section 92 contained two heads capable of a general 
and inclusive signification, viz , ‘property and civ ll rights 
in the province' and ‘generally all matters of a merely local 
or private nature in the province,’ while Section 91 contained 

1 Local Prohibition Case, 11896] A C 348, at p 361 
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only one such head, ‘the regulation of trade and commerce’ 
and it received a. restricted interpretation ’ n 

The peace, order, and good government clause thus 
found itself not only treated as an isolated and supplementary 
grant of Dominion authority, but deprived of most of its 
applicability by the indiscriminate inclusiveness of property 
and civil rights in Section 92 Virtually no field of jurisdic- 
tion could be found which was not covered on the one hand 
by the enumerated clauses of 91, or, on the other, by the 
enumerations of 92, which included especially property and 
civil rights 2 Residual power had thus slipped away from 
the Dominion and had reappeared in a somewhat altered 
guise m Section 92, property and civil rights had become, 
indeed, the tiue residual clause 3 

The Judicial Committee was nevertheless faced wuth the 
necessity, or at least the obligation, of placing some kind of 
meaning on “peace, order, and good government,” and it' 
decided that in these words luilad a comprehensive emer- 
gency power which the Dominion could invoke in time of 
dire necessity or grav e nation il peril On such rare occasions, 1 
therefore, this general clause has come into its own, and at 
such times it has been held to override any or all of the 
provincial powers which stand in the way of the national 
interest 1 1 w as under these circumstances that the Dominion 
was able to assume at its own discretion virtually unlimited 
powers during (and for a time alter') the two world wars 
But having enunciated the emergency doctnne, the Judicial 
Committee was still confionted with the awkward decision 
of Hassell v the Queen, and its lesponse to this challenge 
was as original as iCwas stirtliny; The early decision, said 
the court, can now be suppoiled onlv on the assumption 
that drunkenness in Canada hul reached such alarming 
dimensions m the eighteen-seventies that nothing short of 
federal action would have been sufficient to cope with the 

'Rowell- Sir ms Report, Boot I, p 53 

*A very small number of Dominion laws have been upheld as coming under 
“peace, order, and good government’ alone See C P Plaxton, Canadian 
Constitutional Decisions (T930-19J9), pp xwi-xwni 

*The best analysis ot this whole prublem is found in Senate of Canada, 
Report on the British North America Act (1939J, Report, and Annex 1 
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evil and avert an impending national calamity 1 But even so, 
the benign co-operation of the Judicial Committee cannot 
always be relied on to rescue an unhappy nation from 
disaster, for an economic cataclysm, such as the world 
depression of the thirties, was apparently not considered 
to be grave enough to warrant the invocation of this emergency 
power Thus a Dominion legislative programme of social 
and economic reform (the so-called “New Deal legislation” 
of the Bennett Government) was declared ultra vues 
_ A very recent case before the Judicial Committee , 2 
which was concerned with reviewing the validity of the 
legislation formerly upheld in Russell v the Queen, has 
served to disturb once again the interpretation which is to 
be placed upon “peace, order, and good government ” The 
result of this decision has been to cast a very grave doubt 
on the “emergency” doctrine as an adequate explanation of 
that clause (despite the Committee’s frequent past state- 
’ ments and applications of that doctrine) and also to suggest 
that the national importance of the subject-matter of 
legislation may be in itself sufficient to determine its aspect 
^and its validity, notwithstanding the court’s rejection of 
this principle in many earlier cases 3 The lawman who is 
apt to look to the courts to give logical continuitv and 
consistency to the constitution is somewhat embarrassed 
at witnessing judicial activity of this aimless kind, which 


’These words of Lord Haldane deserve, and doubtless will enjov, lmmortnlltv 
“Their lordships think that the decision in Russell v the Queen can onh he 
supDortcd todav on the assumption ot the Board fthe Pn\\ Council! 
apparentK made at the time of deciding the ca^c of Russell v the Quean tint 
the evil of intemperance at that time amounted m Canada to one su great i id 
so general that at least for the period it was a menace to the nation il hie nl 
Canada so serious and pressing that the National Parliament was called on to 
intervene to protect the naUon Iroin disaster A.n epidemic, ot pestilence might 
conceivabl> have been regarded as analogous ' Toronto Electric Commission' n 
v Snider, [1925] A C 396, at p 412 

2 Attorney General of Ontario \ Canada Temperance Federation, [lOibJ 
2 D L R 1 


’"The true test must be found in the real subject-matter of the legislation 
n it is such that it goes bev ond local or provincial concern or interests and must 
from its inherent nature be the concern of the Dominion as a whole then it 
will fall within the competence of the Dominion Parliament as a matter affecting 
the peace order, and good government of Canada, though it mav in another 
aspect touch upon matters specially reserved to the provincial legislatures 1 
Ibid , p 5 
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displays so little regaid for the past and so slight an appre- 
ciation of the need for certainty and clarity m constitutional 
questions 

t/The situation mav be summarized as follows 

(a) The courts now consider that there are two separate 
grants of Dominion power the general powers under "peace, 
order, and good go's eminent,” and the twenty-nine enumera- 
ted powers The latter are no longer deemed to be illustra- 
tions of the former, and they have in normal times become 
virtually the sole source of Dominion authority 

( b ) The Dominion through the years gradually lost its 
power in normal times to legislate ior the general welfare 
Had no enumeration whatever been made in Section 91, 
the Dominion powers would no doubt have been greater 
than they are today , lor the test of the general welfare or 
“peace, order, and good government” would have been 
applied to each issue as it arose and the decision for or 
against the Dominion given on that basis 

(c) The enumerated powers m Section 91 are paramount 
and override the poweis granted to the provinces in Sec- 
tion 92 

(d) The enumerated piovincial poweis in Section 92 
as a rule override the general Dominion grant in Section 91 
Thus a Dominion law dealing with the compulsory investi- 
gation of certain industrial disputes was held ultra vires, 
despite its general import, on the ground that it interfered 
with property and civil rights m the province 

(f) The JT-sidmii powpj n S f be JDnmuuon slumber^ and 
can be aroused onlv on occasion, notablv in time of national 
peril In such c\ti J cnntics, however, it will override any of 
the provincial poweis which stand in its way In ordinary 
times it has become well-nigh impossible to concerve of any 
general legislation which does not affect to some degree 
property and civil rights, and the comprehensiveness of the 
latter has thus tailed in almost the whole gap left between the 
Dominion’s enumerated powers and the other enumerated 
pow r ers of the prov mce 

(/) A more generous interpretation of the residual 
power may, however, be in the making as suggested by the 
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recent decision m 1946 The tendency to narrow the use of 
the clause to times of national emergency has been definitely 
halted, and its applicability is more likely to be determined 
by the “inherent nature” of the subject-matter of the 
legislation, that is, whether the subject has a Dominion 
aspect 

The broad consequence of these past trends in interpre- 
tation has been, of course, a very great increase in provincial 
pow ers at the expense of the Dominion not that the pow crs 
of the Dominion have actually diminished, they ha\e on 
the contrary increased, but the province has acquned 
most of the new territory which recent years have made 
„ available for government action and control Professor 
Frank R Scott has listed 1 eleven Dominion additions and 
twenty-one provincial additions as a result of judicial 
interpretation since Confederation although not all aic due 
to the particular conflict discussed above The duel 
Dominion gains (to be taken up presently) have been aero- 
nautics and radio broadrasting, while the provincial gams 
have included the regulation of mtra-pro\ incial production, 
trade, and marketing, wages, hours of labour, unemployment 
insurance (later given to the Dominion by constitutional 
amendment), workmen’s compensation, industrial disputes, 
trade union legislation, health regulations, and insurance 
\ legislation The British North America Act has thus lost 
J elasticity at the very point where elasticity in recent years 
has been most needed The powers of the Dominion (except 
in time of emergency) have been largely confined to those 
which happened to be considered the most urgent in ISO" , 
and this pattern of the distribution of governmental powers 
is clearly not suited to the present Social and economic 
conditions have greatly altered in the intervening eighU 
years, as have people’s attitudes towards them, and matteis 
which were at Confederation unmistakably local in their 
nature and other matters which were not considered to be 
of any concern to governments at all, have now become ol 
first-rate importance, not alone to a particular locality, but 

1 "The Rojal Comm ssion on Dominion-Provincial Relations,” UnioersU\ 
oj Toronto Quarterly, Jan , 1938, p 144 
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to the nation as a whole Such modern problems as those 
concerned with the regulation of competitive industry and 
the provision of various social ser\ices often cannot be 
adequately treated at the provincial level, nor is it generally 
desirable to have nine separate and perhaps conflicting 
policies striving to cope with questions which go far beyond 
the provincial boundaries, but any national action has 
become virtually impossible by the barbed-wire defences 
of property and civil rights The British North America 
Act has thus frequently been found wanting in its ability 
to endow the proper government with adequate authority, 
and while it would be most unfair to place the entire blame 
for this deficiency upon the courts, it is they, rather than the 
draughtsmen of 18b7, who must assume the chief burden 
of responsibility 
/ 

7 The treaty power 

There has been no uncertainty regarding the powers of 
the Dominion and the provinces so far as the negotiation 
of treaties with foreign countries is concerned This was 
originally the function of the Crown acting through the 
British Government, and with the growth of Dominion 
self-government it has gradually come under the control 
of the Government of Canada 1 But the location of the 
power to implement the terms of a treaty after it has been 
ratified has been unceitain, although a special section of 
the British North America Act dealt expressly with the 
question Section J3-? rasds “The Parliament .and Govern- 
ment of Canada shall have all powers necessary or proper 
for performing the obligations of Canada or of any province 
thereof, as part of the British Empire, towards foreign 
countries arising under treaties between the Empire and such 
foreign countries ” 

It will be noted that the section deals expressly with the 
treaty obligations of Canada as part ol the Empire and not 
as a separate nation, and also that the section could con- 
ceivably cause a serious disturbance in the distribution of 

l Supra, pp 57 9, 62 3 
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Dominion and provincial powers There has always been 
the possibility that it might allow the Dominion to negoti iu_ 
treaties dealing with certain subjects normally under pro- 
vincial control (such, for example, as an international 
convention affecting conditions of labour) and therebj 
acquire the right to legislate on such topics by virtue of its 
obligation to carry out the terms of these treaties Appeals 
to the Judicial Committee m the thirties resulted m the 
Dominion acquiring by the treaty route complete jurisdiction 
over aeronautics 1 and radio broadcasting 2 — the latter by a 
curious, unexpected, and short-lived revival of the “peace, 
order, and good government” clause as applied to tre dies 
The courts in these and subsequent decisions enunciated 
several general principles affecting the implementation of 
treaties, and from these the following principles emeige 
(a) Section 132 does not apply to all treaties to which 
Canada is a party, but only to those which she enters 4 as 
part of the British Empire,” namely, those obligations 
arising as a result of action by the Imperial Government 
With the growing emphasis on Canadian autonomy in all 
such matters, this group of treaties has now become 
obsolete 

, u (6) The implementation of treaties which fall in the 

other group — those to which Canada is a separate part\ 
by virtue of her new status as an international person — is 
not covered by any special section of the British [North 
America Act, and must therefore depend upon the norm il 
distribution of legislative power between the Dominion and 
the provinces “There is no such thing is treaty legislation 
as such,” said the Judicial Committee “The distnbution 
is based on classes of subjects and as a treaty deals wuh a 
particular class of subjects so will the legislative power of 
performing it be ascertained ” 3 

(c) The enlargement of the Dominion powers m the 
international field and the steady growdh of provincial 

’ Aeronautics Case, [1932] \ C 54 

1 Radio Case, [1932] A C 304 

* Labour Conventions Case, (1 9371 A C 326, at p 351 
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powers in the domestic field thus pull in opposite directions 
in the area of treat} performance It is now quite possible 
for the Dominion to negotiate and ratify a treaty and yet be 
left in default by provincial refusal to carry out the terms 
of the agreement, although, had this same commitment 
been made by the British Government, the Dominion would 
possess all the authority necessary ior legislative enforcement 

(, d ) The implementation of treaties is thus determined 
in the first place by the t} pe of treaty, and then, in most 
instances, by the devious process of unravelling Sections 91 
and 92 as discussed in the preceeding pages 

The source of treats -performing power in Canada now turns first j 
upon the type ol treats , \ e , upon ho«» and bj whom rt »as brought about, 
etc If it is of one tvpe (Empire) the power resides in section 132, if of' 
another (Canadian) the power resides (a) in section 92 or (b) in. section 91, 
and in the latter case it mav reside either in (i) the enumerated heads or 
(u) (in case oi national emergenev ) in the ‘peace, order and good government” 
clause This is the judicial hb\nnth through which Canadian diplomats' 
and Canadian legislators must be able to see their wajs if effective treaties 
are to be made 1 

l Vmcent C MacDonald, “The Canadian Constitution Seventy Years 
After,” Canadian Bar Reviea, June 1937, p 418 
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DOMINION-PROVINCIAL FINANCIAL RELATIONS 

It is no exaggeration to say that the distribution of financial 
powers between the Dominion and the provinces has been 
by far the most troublesome of the many problems raised by 
Confederation Every province has been embroiled — some 
of them many times — in financial disputes with the Dominion, 
and no Cabinet at Ottawa has been able to escape the 
constantly recurring nightmare of provincial dissatisfaction 
and the apparently insatiable demands on the Dominion 
treasury No appreciation of the problem is possible without 
some knowledge of this troubled history 

At Confederation the Dominion secured the bulk of the 
provincial revenues, for customs and excise (being indirect 
taxes) were relinquished by the provinces Approximately 
83 per cent of the provincial revenues of each of the three 
provinces came from these two sources, and even if municipal 
revenues were included, these two taxes accounted tor 
56 per cent of the total provincial and municipal re\enues 
of the Province of Canada, 75 percent of those of Nova Scotia, 
and 72 per cent of those of New Brunswick 1 The pro\ mces 
were thus left with only 17 per cent of their former provincial 
revenues with which to meet the demands of the future These 
demands were, however, to be greatly reduced by the burdens 
assumed by the Dominion, tor the latter w'as to take o\er 
the provincial debts and the bulk of what were considered 
to be both actually and potentially the most costly functions 
of government 

National security, national development, and the fostering of trade 
and commerce by appropriate regulation were regarded by the Fathers as 
the great functions of government They were also the functions which 
they thought likely to expand in the future When these had been trans 
ferred to the Federal Government the provinces were left with functions, 
the burden of which was not expected to grow They would be required to 

l Roj>ell Strois Report, Book I, pp 41, 45n 
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support a civil government establishment, to maintain a number of local 
public works and to undertal e the administration of justice But the 
heaviest duties of civil government and the onerous burden of the great 
public works would be lilted from their shoulders The support of education 
was to come within their sphere and their control over “generally all matters 
of a merely local or private nature in the province" and over “the establish- 
ment, maintenance and management of hospitals, asylums, chanties and 
eleemosynary institutions in and for the province" implied responsibility 
for social welfare problems which got beyond the resources of charitable 
and municipal organization 1 

But even this great diminution in the number and 
costliness of the provincial functions did not bring the 
expenditure of the provinces down to a level where it would 
not exceed the rev enue The tv\ o sources of income remaining 
were direct taxes and the odd fees, royalties, permits, and 
sales of small services which the province still retained 
No one, indeed, expected direct taxation to be used to any 
degree, so the main reliance was placed on the second miscel- 
laneous group which was clearl> insufficient The gap was 
therefore filled by the Dominion agreeing to make a number 
of payments or subsidies to the provinces, and these contri- 
butions were embodied in Sections 102-26 of the British 
North America Act Those payments which might con- 
ceivably lead to further claims being made on the Dominion 
were optimistically declared to be ‘ in full settlement of all 
future demands on Canada” — a statement which has long 
since joined the group of non-operative clauses in the Act 
The payments to the provincial governments fall into four 
classes 

1 Payments on deb*, allowances 

Although the Dominion assumed the debt of each province 
at Confederation, this was by no means an act of pure 
generosity, for most of these debts had been incurred for 
railways or other property which passed under Dominion 
ownership or jurisdiction In order to equalize the treatment 
among the provinces, so that the extravagant would not 
reap the same reward as the frugal, the device of the debt 

l Ibtd , p 43 
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allowance was used Each province was given a debt 
allowance in round numbers which was based on approxi 
mately $25 a head (according to the 1861 census) and this 
amount was applied as a credit in making a book-keeping 
adjustment with the Dominion Any province, whose actual 
debt was less than its debt allowance, received m perpetuity 
from the Dominion an annual payment of 5 per cent on this 
difference, any province, which had a debt m excess ol this 
allowance, paid interest on the excess at the same into 
Under this arrangement New Brunswick broke even, Now 
Scotia received a small annual payment from the Dominion, 
and Ontario and Quebec, having a common debt of 
$10,400,000 in excess of the allowance, were to pay to the 
Dominion 5 per cent a year on that sum 

Almost from the beginning these debt allowances were 
used as a method of obtaining an increase in the payments 
from the federal government No\a Scotia in 1809 had hei 
debt allowance raised, partly as an adjustment against 
assets taken over by the Dominion, but partly also to induce 
her to acquiesce in Confederation Ontario and Quebec, 
being unable to agree on how their payments to the Dominion 
under the debt allowance arrangement wcie to be dixided, 
were able in 1873 to have their allowance increased until 
it covered the original debt, and later they received back in- 
terest payments they had made in the meantime, together w ith 
a credit for interest on this interest The other pro\ inces 
thereupon had their allowances raised in the same propoitiun 

NCw prWviTi-rea, such -as thAish OjiuTTiuiu aTl'u P r flltC, hbuu ULU 

Island, were also gi\en debt allowances on their entrance 
to the federation, and the amount of this allowance varied 
with the circumstances Prince Edward Island, for examph , 
received a debt allowance of $50 a head Other new prov mce^, 
such as Manitoba, Alberta, and Saskatchewan, which had 
no debt whatever and which had no assets to transfer to 
the Dominion, nevertheless were given on entrance a generous 
debt allowance, and they thus recen ed an annual payment 
of the difference between this amount and the amount of 
the non-existent debt Finally the debt allowances were 
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at times manipulated to increase payments to a pro\ mce 
which had become invoked in difficulties Manitoba’s 
allowance was increased, for example, in 18S5 b} estimating 
her population at the factitious figure of 125,000 1 

2 Annual grants to support piovincial governments and 
legislatures 

The four original provinces received grants ranging from 
$50,000 to $80,000 a year (in order of size) for the above 
purpose, and as new provinces entered the federation, they 
received similar grants In 1907, when a general revision 
of the prov mcial subsidies took place, this grant was raised 
and made to vary with population from $100,000 (Prince 
Edward Island) to $240,000 (Ontario) 

3 Per capita grants 

This giant was meant to be the major contribution of 
the Dominion government to provincial revenues It was 
fixed at eighty cents a head on the population of each province 
as shown m the 1801 census, but the grants to Nova Scotia 
and New Brunswick could both increase with population 
until then population had reached 400,000, when the payment 
would remain fixed at the amount so ascertained It was 
this eighty-cent grant that ga\e rise to the bitter anti- 
Confederation slogan m Nova Scotia, that the province 
had been “sold tor the price of a sheep-skm ’’ 

The per capita grant has been manipulated on a number 
of occasions to render aid to needy provinces, but as it was 
difficult to raise the grant for one province without precipi- 
tating awkward derqands irom other directions, the Dominion 
fell back upon the ingenious and much safer method of 
inventing a population lor sume of the provinces where 
heavy prospectiv e immigration furnished a convenient excuse 
Thus Manitoba was assumed to have a population m 1870 
of 17,000 (it was 12,200, of whom only 1,600 were white), 
British Columbia m 1871 was credited with 00,000 (instead 
of 34,000, of whom 25,000 were Indians and Chinese), and 
in 1S82 the Manitoba subsidy was changed and calculated 

1 [ \ Maxwell, Federal Subsidies to the Provincial Governments in Canada, 
pp 26 8, 51-63, 33-50, 120-1, 85 
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on a population of 150,000, although the census a year 
before had returned only 64,800 1 In 1907 the subsidies 
were revised for all the provinces Each province was from 
this time forward to receive a subsidy which would var> 
with population eighty cents a head up to a population of 
2,500,000, sixty cents a head on any excess over that number 

4 Special grants 

These have been allotted ever since Confederation for a 
w ide variety of causes some were given to satisfy legitimate 
claims, some for convenient grievances, some simply in 
response to political pressure New Brunswick recened as 
part of the Confederation agreement 563,000 a year for 
ten years, for the excellent reason that she could not balance 
her budget without it The “better terms” agitation in 
Nova Scotia resulted not only in the increase in her debt 
allowance, but also m an extra 582,698 a year for a ten-y eai 
period British Columbia received on entrance to the 
union $100,000 a year m perpetuity, nominally as compen- 
sation for land taken for the transcontinental railway, 
actually in order to enable her to meet her expenditures 
Saskatchewan and Alberta received special grants on enteimg 
the Dominion to compensate them for the Dominion retention 
of their natural resources Although these resources were 
returned in 1930 and although the provinces were com- 
pensated for any loss they might have sustained, thev 
nevertheless demanded, and the Dominion conceded, a 
continuance of the original special payments m lieu of the 
resources which had now been returned The Maritime 
Provinces, as a result of a long agitation for redress ot 
grievances, received in 1932 large additional subsidies 
totalling $2,225,000 a year 

The subsidies have thus undergone almost continuous 
alteration There have been over twenty special revisions 
and three general revisions since Confederation, and the 
penod since the Second World War has led to the proposal 
of a fourth, the most thorough and far-reaching change of 

1 Ibid , pp 33-5, 39, 79-80 
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ail \ et the intention at Confederation \\ as that the original 
financial arrangements would be permanent, and a number 
of the subsequent adjustments ha\ e been declared 
to be “final and unalterable ” This world of Dominion- 
provincial finance has, indeed, an air of giotesque unreality, 
untrammelled by logic and the oi dinar) restrictions and 
meanings of words, and it furnishes a fitting accompaniment 
to the constitutional vvonderland of Sections 91 and 92 where 
the examples ol peace, order, and good government have 
succeeded m gobbling up the general rule which they were 
originall} intended to lllusti ate The history of the subsidies 
demonstrates not only that final and unalterable agreements 
can be and are subject to fiequcnt revision, but that popula- 
tion figures can be invented when the actual ones prove 
unsuitable, that ch bt allowances cm be made for debts 
which have never existed, that natural resources can be 
returned and enjoyed and at the same time compensated 
for on a basis of then original alienation, and that when a 
subsidy is increased in oider to equalize the treatment among 
the provinces, iuitbcr adjustments become immediately 
necessary in order to overcome the injustices which have 
been occasioned by the verv act of equalization 

The clue to this extraordinar> condition is, hovvevei, not 
very hard to find, and the subsidy problem and the virtual 
disappearance of “peace, order, and goad government” as 
an effective Dominion powei will be found to be closely 
connected with one another Itiscledil) impossible to justify 
some of the arguments advanced and some of the expedients 
used to laise main of the pio\ inci d grants, but there has 
been under all tins' manauMuig ami picssmg for greater 
and greater financial assistance, a genuine need for money 
to replenish the provincial tieasuues Undoubtedly some 
of this deficienc) was caused b> provincial extravagance, 
but at bottom the revenues of most provinces have simply 
not been sufficient to meet the inescapable demands which 
have steadily mounted every )car 

The original financial provisions for the provinces were 
based on the prov mcial functions of 1867, and these functions 
were expected to be comparatively modest and inexpensive 
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But circumstances over which the provinces had \ irtually 
no control operated to increase, and greatly to mciease, the 
quantity and intensity of provincial activity Certain 
existing functions, notably education and highways, developed 
enormously and made demands on provincial revenues 
that were never contemplated m earlier days Equally 
important was the tremendous expansion in the numbei of 
provincial duties which a changing economy and a new 
conception of the part which the state must play in that 
economy made necessary, and the province found itself 
undertaking measures of public health, mothers’ allowances, 
old age pensions, unemployment relief, etc, which were 
almost or quite unknown at the time of Confederation or 
for many years thereafter Thus the expenditure of all the 
provinces for education and public welfaie in 1874 was a 
trifling i?4,000,000, by 1937, it had multiplied over sixtv 
times and reached ^250,000,000 1 It is probable that many 
of these newer duties might have become the concern of 
the Dominion under the “peace, order, and good government" 
provision, but the interpretation of the courts kept these 
matters m provincial hands and progressively increased the 
disparity between provincial revenue and expenditure 

The original financial provisions of the British North 
America Act have thus broken down, or, more accurately, 
the general relationship of power and finance is no longer 
m equilibrium Provincial powers have outstripped the 
provincial facilities to pay for their proper exercise, and this 
has naturally been felt most acutely m those provinces 
which are economically the weakest It has been this cflort 
to maintain solvency that in later years particularly h is 
made the provincial pressure on the Dominion exchecpu r 
so severe, and has led to the adoption of a number of the 
above expedients to increase the provincial subsidies 

There has been, of course, another source of relief 
available in provincial taxation, and it has not been neglected 
The provinces have long since abandoned their happy 
position of not having to rely on direct taxes, and provincial 
1 Rowell Sirots Report, Book I, p 224 
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ingenuity has been strained to the utmost — paiticularly m 
the poorer provinces— to find new sources of taxation 
This shift m emphasis m pro\ mcial budgets is best appre- 
ciated by noting that in 1874 subsidies accounted for almost 
two-thirds of the total provincial revenues, but by 1937 
these had dropped to less than one-tenth of the total 1 In 
a number of the provinces a bad financial situation became 
a desperate one when the Dominion (with unlimited power 
to tax under the constitution) invaded a number of the most 
profitable taxing fields of the provincial governments Thus 
during the First World War the Dominion introduced a 
personal income tax, which proved to be permanent, and 
during the Second World War it levied a succession duty, 
although this„field was in many instances already doubly 
covered by rival provinces These, together with certain 
corporation taxes, sales taxes, and others imposed by the 
Dominion, are directlv competitive with provincial taxes, 
and seriously limit the pioductivity ol the latter An 
extreme illustration was furnished by any resident of Al- 
berta who might be so unfortunate as to have an income of 
$1,000,000, he would hav e been liable in 1938 for 105 per cent 
of this amount in Dominion and provincial income taxes 
One apparent solution of the problem would be for the 
Dominion to withdiaw completely tiom the field of direct 
taxation and leave it entirely to the provinces, but even if 
this were possible (and few can be found who would voice 
so vain a hope) it would not meet the difficulty Certain 
provinces, probably Ontario, Quebec, and British Columbia, 
might in such an event have an adequate revenue, but the 
other provinces would find that this would do little more 
than effect a moderate improvement in their finances 

A third method of meeting the Dominion-provincial 
problem of finance has been the device of the grant-in-aid 
or conditional subsidy This was a grant from the Dominion 
to the provinces for some specific purpose, and it was condi- 

'■Ibid , p 245 rill's piopprtion \ ines greatly m different proxinces and it 
forms a fair index to their re! itixe prosperit\ In Prince Edward Island in 1937 
the subsidy was still 41 per cent oi tola 1 ruenue, in New Brunswick, 20 per cent, 
in Quebec, 4 5 per cent, in Ontario, 3 per cent in Saskatchewan, 33 per cent 
in British Columbia, 5 per cent 
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tional on each province which accepted it complying with 
certain standards of performance and, as a rule, contributing 
an equal or proportionate amount of money Grants-m-atd 
have been made ever since 1912, and the scheme has been 
used for various purposes, namely, technical and agricultural 
education, public health services, employment agencies, 
highways, old age pensions, and unemployment relief 
Some of them were for limited periods only, others ha\e been 
permanent One purpose of the grant-in-aid was excellent 
it was designed to help the needy provinces pay for certain 
desirable services, and it undoubtedly succeeded in this 
endeavour But it gave no help towards securing a balanced 
provincial budget, for it left a province financially worse ofi 
than before The grant-in-aid inevitably increased provincial 
expenditures it frequently induced the poorer provinces 
to undertake admittedly praiseworthy and even necessar\ 
activities, but activities for which they could ill afford to pay , 
while those grants which were of limited duration frequenth 
left a province saddled with a venture which was be>ond 
its means to retain The provinces, in short, did not benefit 
financially from the grants-m-aid, they received more and 
better services, but they paid out more of their income in 
the process, and the majority of them could not alloid 
assistance on these terms 

It will be perceived that the financial difficulties invoked 
in the problem have arisen not alone from the inadequacy 
of provincial revenues to meet provincial functions as com- 
pared to those of the Dominion, but also from the alarming 
economic inequalities existing among the provinces them 
selves The federation is composed of members with widely 
varying financial capacities for carry, mg on their equal con 
stitutional functions, and hence while a redistribution of 
certain powers or a reassignment of taxing fields might solve 
one of the fundamental problems, that of Dominion and 
province, neither could solve the second — that caused by the 
unequal economic strength of the different provinces Sonic 
provinces are wealthy and prosperous, others are relatively 
poor, while others stand midway between these two extremes 
Net production per capita in 1939 varied from $134 20 in 
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Prince Edward Island to £3t>0 98 in Ontario, all except the 
three Mail time Provinces being over $205 00 1 Such a 
diversity of income has a corresponding effect upon provincial 
revenues, upon the ability of the pro\ inces to perform their 
functions, upon the standards w hich they are able to maintain, 
and even upon the general health and well-being of the people 

The general situation in Nova Scotia is unhappily all too clear It 
can, for example, be easily demonstrated that the per capita income in 
Nova Scotia averages only about 80% of the national average, and that, 
except at the depth of the depression (when the prairie provinces suffered 
most severely) per capita income in the Maritime Provinces has been 
consistently lower than the rest of Canada Similarly, a comparison of 
gross production per capita will show that of Nova Scotia to be w r ell under 
65% to 70% of the Dominion average, and to have been for years past 
always less than one-half of that for the province of Ontario This has 
inevitably lowered the standards ot living and may, indeed, have affected 
the general health of the people Statistics on the latter point are, however, 
inadequate and far from conclusive, but a higher rate of infant mortality 
than most provinces, a lower average height (although apparently a better 
physical condition) among those called up for service, and the occurrence 
of certain dietary deficiencies, suggest that low income and malnutrition 
have left their mark upon the population 2 

Provincial expenditure on education — to take a specific 
illustration — vanes enormously from province to province 
In 1936, for example, one province spent $35 37 per child 
while another spent $S0 24 Educational expenditure on 
38 per cent of the children m the Dominion in the same year 
was between $35 and $40, for 10 per cent of the children it 
was $50 to $55, and for the remaining 46 per cent the annual 
expendituie ran from $70 to $S0 J No one suggests for a 
moment that this great discrepant y is explained by a difference 
in provincial regard for the value of education, for the 
coincidence of small provincial revenues and meagre educa- 
tional appropriations presents unmistakable evidence of 
where the true cause may be found 

The situation is rendered more acute by the absolute 
conviction held in the less favoured provinces that their 

1 Canada \ ear Book, 1912 p 176 

2 Report of the Royal Commission on Provincial Development, 1944 (Nova 
Scotia), No 1, “Report ot Transmission ” pp 54 5, S7-9 

3 Report of Survey Committee of the Canada and Newfoundland Education 
Association, 19-43, p 68 
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retarded or warped development is due to the operation of 
certain national policies, notably the protective tariff, that 
these have built up Central Canada at the expense of \\ est 
and East, and that the Dominion — and particularly Ontario 
and Quebec— has not been sufficiently aware of the dut> 
which it owes to the provinces which have been impoverished 
in this process The general argument was well stated b> 
the late Norman McL Rogers in placing the Nova Scotia 
case before a provincial Royal Commission in 1934 

It is urged that No\a Scotia is entitled to relief and compensation, 
not merely in pursuance of the assurances given on the occasion of its 
entrance into the Canadian federation, but also on the broad equitable 
ground that a federation defeats its primary purpose ii through its consti 
tutional arrangements or through policies instituted bv the national 
government it accomplishes the gradual debilitation of one or more ol the 
provincial communities of which it is composed 1 

The Royal Commission on Dominion-Provincial Relations 
(the Row'ell-Sirois Commission) was appointed by the 
Dominion Government in 1937 to investigate and report 
on the economic and financial basis of Confederation, the 
distribution of federal and provincial powers, and the 
financial relations of these governments Its report was 
focussed primarily on the two fundamental problems dis- 
cussed above — the position of the provinces vis-a-vis the 
Dominion, and the inequality of resources in the different 
provinces For the first, the Commission recommended a 
transfer of certain functions and a shifting of taxing poweis, 
for the second, it urged the payment from the Dominiun 
treasury of special grants which would be based on the 
needs of each province and would be designed to equalize 
to some degree the economic and financial position of all 
the provinces The Commission thus sought not onl> to 
re-establish the general balance between provincial revenue 
and expenditure, but also to break away entirely from the 
old subsidy system The latter, which had been formulated 
essentially on provincial equality (tinged with special 
treatments for an underlying but seldom avowed necessity), 
was to be replaced by a plan of Dominion contributions 

1 Royal Commission, Provincial Economic Inquiry, 1934 (Nova Scotia), 
"A Submission on Dominion-Provincial Relations,” p 198 
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given solely on the principle of provincial need These were 
“designed to make it pobsible for ever} province to provide 
for its people services ot average Canadian standards and 
they will thus alleviate distress and shameful conditions 
which now weaken national unity and handicap many 
Canadians 1,1 Each province would thus be able “without 
resort to heavier taxation than the Canadian average, to 
provide adequate social, educational, and developmental 
services ” 2 

The detailed proposals cannot be given here, but the 
essentials were as follows The provinces would relinquish 
the personal income tax, taxes on corporations and on cor- 
porate income, and succession duties, and they would also 
surrender all the old provincial subsidies In return the 
Dominion would assume (with a lew special adjustments) 
all the provincial debts, and accept responsibility for all 
relief of the employable unemploved The Dominion 
would also “respect the icmaining revenue sources of the 
provinces,” would pay to a province 10 per cent of the 
net revenue derived from mining and oil-producing companies 
within that province, and would pay to the more needy 
provinces a “National Adjustment Grant ” The latter 
was determined in the first instance for each province 
(Ontario, Alberta, and Bntish Columbia were to receive 
nothing) by its existing hnancnl position, and this amount 
was to be permanent and lrieduciblc It could, however, 
be increased, and it was to be subject to review every five 
years by an independent Commission which would advise 
whether an> change should be made Emergency grants, 
made for one > ear* at a time, could also be given to any 
province which had suffered under exceptionally bad 
economic conditions 

The Rowell-Sirois Repoit was presented in I\Iay, 1940, 
and was considered at a Dominion-provincial conference 
in the following January, but opposition from several 
provinces caused it to be shelved Other forces were, how- 

'■Rowell-Sirois Repot I, Book II, p 125 This report, in over twenty volumes, 
gives by tar most comprehensive review ot Canadian economics politics, 
and finance that has ever been undertaken 

2 1 bid , p 86 
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ever, at work In 1940 lurischction o\er unemployment 
insurance w as passed over to the Dominion by constitutional 
amendment The drastic federal war taxes imposed m 1941 
as part of the comprehensive financial policy of the Go\ em- 
inent compelled the provinces to enter into an agreement 
with the Dominion m the following year whereby for the 
war period they relinquished certain taxes (notably the 
personal income and corporation taxes) m return for guaran- 
tees and payments by the Dominion A number ot the 
Row ell-Sirois recommendations had thus been carried out 
piecemeal The Dominion had in this period begun to impose 
succession duties, it had by agreement acquired complete 
though temporary control of the income and corporation t iv.s, 
and it had permanently annexed jurisdiction over unemploy- 
ment insurance In addition, it had in 1944 passed legis- 
lation to establish a nation-wide system of family allow antes 
The stage was thus set tor the post-war scene, and the 
Dominion, carefully trained during the preceding years 
m exercising masterful leadership, was fully prepared to 
step into the leading role The constitutional decision was 
referred to a series ot Dominion-provincial conferences which 
met in 1945 and 194G 

The new factor in the situation which the depression and 
the war experience had brought into prominence was the 
enormous significance of national financial and allied policies 
as the instruments ot economic and social welfare It was 
generally admitted that if unemployment and depressions 
were to be held in control, aggiessive and comprehensive 
measures in wide v ariety must be undertaken, and no power 
in Canada, save the Dominion, was in 'a position to cope 
adequately with the problems involved A large national 
income, a high standaid of living, and stability of employment 
were the paramount objectives, and the means to achieve 
these were many They' iny’-olved a large export trade (to 
be secured b>' such expedients as low costs of production, 
freer and reciprocal trade, export credits, sales promotion 
abroad, research, and anti-inflation controls) , a sustained 
consumers’ purchasing power (to be aided by unemployment 
insurance, health insurance, family allowances, old age 
pensions, floor prices, and war pensions), and widespread 
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private investment, supplemented on occasion by public 
works (which would be affected in no small measure bv 
taxation policies, industrial and other loans, and public 
works assistance) Cher a \cr> large part of the field the 
Dominion had exclusive jurisdiction, in other matters 
provincial action would be bound to be disjointed and m 
many respects ineffective The pioblem thus resolved itself 
into an effort to find a solution winch would enable the. 
Dominion to assume responsibility or at least leadership m 
most of the above matters while stiengthenmg the provinces 
(especially the weaku ones) financially, so that they could 
discharge their normal constitutional i unctions and be able to 
deal with those measures of social welfare in which the 
Dominion had perforce become so gieatly concerned 

The Dommion-piovinciul confeiencc held a number of 
meetings extending from August, 1045, to May, 1940 The 
Dominion laid before the provincial Premiers a substantial 
number of proposals which wue designed to widen the 
federal responsibilities, mciease the Dominion's control 
over taxation, and merge to a large degree the provincial 
financial system with that of the Dominion The proposals 
embodied a numbci of the Rowell-Sirois recommendations, 
but looked to more positive and c*ggrcss>ve federal action 
than did the earlier suggestions The conference, after 
prolonged negotiations, broke up without reaching an 
agreement 

The most drastic change proposed by the Dominion was 
that old subsidies were to be discontinued and a new- subsidy 
substituted at a minimum, of M2 a head of population as deter- 
mined by the 1941 census A formula v as advanced whereby 
these payments would incicase with any increase in the nation- 
al income The offei ol M2 w as later increased to S15, and an 
option inserted to help a province (like British Columbia) 
which had had previously a high income tax The payments 
under the existing Dominion-provincial agreements, the 
statutory subsidies, and the succession duty collections by 
the provinces w ere > lcldmg m 1945 a total of $124 9 million , 
the $12 proposal would have given minimum grants to 
provinces of $138 0 million, the Si 5 proposal would have 
yielded about >181 million, while, allowing lor increases in th e 
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national income in 1945, the total annual subsidies would 
ha\e been (under the $15 otlei) about $197 million The 
Dominion in return demanded complete control of the 
personal income tax, the corporation taxes, and succession 
duties 

Old age pensions paid to all over seventy 'were to be 
assumed entirely by the Dominion, and the latter would 
share equally with the provinces in pensions to needy persons 
between sixty- five and seventy The Dominion was also to 
increase the scope of unemployment assistance to employ able 
unemployed A comprehensive public health insurance 
scheme was outlined for which the Dominion would pa> 
60 per cent of the total cost 

Federal aid was promised as part of a wide programme 
for developing and investigating natural resources, and the 
Dominion would also assist public works projects which 
complied with certain essential conditions designed to 
promote full employment 

These proposals, 1 which were presented as measures of 
reconstruction, were to be tried out for a three-year period, 
and they were to be achieved by common agreement and not 
by an} amendment to the British North America Act Yet 
the most casual scrutiny will show that they involved a 
very substantial change in the federation terms, and the 
general intent was certainly to enhance the fedeial powu 
enormously The Dominion, having dominated the 
financial field during the war, proposed to continue that 
domination, the Dominion-provincial agreement of 1942, 
w'hich w r as obtained by force majeure during the war, was to 
remain in substance intact with succession duties given to 
the Dominion as well Moreover, despite the most strenuous 
efforts of all the provinces, the federal government would 
gne no pledge whatever that it would allow the provinces 
complete control of the minor fields of direct taxation that 
remained 

The proposals rejected the idea of provincial need as a 
basis for making grants to the provinces (one of the funda- 
mental principles of the Rowell-Sirois Report) and put in 

'Ontario produced counter-proposals of its own, but these met with little 
support Submissions by the Government of Ontario (1945) 
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its place the straight per capita subsidy The price of a 
sheep-skm had ad\anced in eighty years from eighty cents 
to fifteen dollars To some degree, however, provincial 
need was taken care of by the grant If a province sacrificed 
less in revenue than $15 per capita, then it would profit by 
the exchange, if a province relinquished m taxes more than 
$15 per capita (which would be true for the wealthier prov- 
inces) then it would lose to that extent, so that a certain 
levelling off w ould inevitably occur But the poorer provinces 
would probably be returning, under any such arrangement, 
to the old intolerable situation of being unable to keep 
abreast of their opulent neighbours in some of the essential 
services The per capita grant is inherently a most inequit- 
able w ay of giving assistance to the needy, and it is astonishing 
that the poorer provinces were willing to settle — even 
reluctantly — on that basis 

In its last days before its adjournment the conference 
was divided into three groups, and the deadlock arose from 
the intransigence of the two extremes The wealthier 
provinces of Ontario and Quebec (and to a lesser degree, 
British Columbia) were generall} opposed to the Dominion 
proposals, and the two large provinces were unwilling to 
relinquish the succession duties The Quebec “terms” on 
this and many other matters, were, indeed, never placed 
clearly before the conference At the othei extreme was the 
Dominion which, having made certain concessions, stub- 
bornly refused to allow to the provinces any substantial 
monopoly of the minor fields of direct taxation 1 It demand- 
ed, m short, enonqous tax sacrifices, but would make few 
sacrifices of a similar nature m return The middle group 
was composed of the remaining six provinces with British 
Columbia as a wavering supporter These were prepared 
to accept the Dominion’s final proposals, although they 
protested against the latter’s inordinate rapacity in keeping 
its own wide povv ers of taxation unimpaired These provinces 
were quite willing to give up the succession duties, for the 

‘These fields, which bclore the w \c were occupied solely by the provinces 
(gasoline, electiicit/, anise ients, etc) ard which were later invaded by the 
Dominion, produced lor the lntlu onl} about $50 million a year The provinces 
would presumably hue b<.en willing to share the remunerative held of the 
sales tax with the Dominion 
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administration of these duties has always worked to the 
disadvantage of the poor provinces, and, partly by virtue 
of this unfairness, succession duties have been very much 
more remunerative to Ontario and Quebec 1 

A month after the collapse of the Dominion-pro\mcial 
conference the Minister of Finance offered to conclude the same 
agreements with individual provinces for a trial five-} ear 
period 2 Within a few months the Prairie Provinces Prince 
Edward Island, and New Brunswick had made separate 
agreements, and after prolonged hesitation and bargaining 
which resulted m the addition of two alternative formulas 
(applicable to all provinces) British Columbia and Nova 
Scotia did the same Thus by the summer of 1947 onlv 
Ontario and Quebec remained aloof 

These two alternative schemes offered to the provinces 
were as follows Under the first, the Dominion would pa\ a 
province $12 75 per capita on its 1942 population, plus 50 
per cent of that province’s receipts from income and corpor- 
ation taxes m 1940, plus its statutory subsidies at that date 
Under the second, the Dominion would pay a province $15 00 
per capita on its 1942 population plus its old statutorv sub- 
sidies Both of the above proposals represented minimum 
payments which would increase with increases m national 
population and income 3 Both were conditional on the pio\- 
mce relinquishing its corporation and income taxes and suc- 

Un the period 1926 37, Quebec collected 27 4 per cent and Ontario 56 1 per 
cent of all succession duties collected by all the provinces The other seven 
provinces, in other words, received a mere 16 5 per cent of all succession duties 
Rowell- Sir ois Report, Book II, p 119 

'Can H of C Debates (unrev isedj, June 27, 1946 pp 2991 9 

Budget offer New Formula Per C toil i* 



(in millions of dollars) 

(in millions of doll irs) 

tin cl oil irs 

PE I 

Minimum 

1947 

Minimum 

1917 

8 2 

2 

% 21 

S 22 

821 00 

Nova Scotia 

89 

10 

10 s 

12 1 

IS SO 

New Brunswick 

7 

7 5 

87 

9 1 

20 00 

Quebec 

50 9 

57 3 

56 3 

63 

17 00 

Ontario 

58 3 

64 5 

67 1 

73 9 

17 80 

Manitoba 

10 9 

11 8 

13 5 

14 2 

20 00 

Saskatchewan 

13 4 

13 7 

15 2 

15 6 

19 00 

Alberta 

119 

13 3 

13 9 

14 8 

18 50 

British Columbia 

18 1 

18 1 

18 1 

21 3 

21 35 

Total (or average) 

1814 

198 2 

2061 

226 9 

18 30 


The foregoing figures are based on the choice by each province of the alter 
native which would vield it the higher return 
*On assumed 1947 population 
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cession duties If each prox ince should choose the terms more 
faxourable to it, the guaranteed minimum payments would 
total $206 1 million, and the 1947 payments Mould amount 
to $226 9 million In Mew of this latest ofkr, however, the 
Dominion announced that its contributions to public welfare 
and other schemes for the future Mould probably not be as 
generous as had been forme rh mtimared 

These agreements — exen it it be assumed that Ontario and 
Quebec become parties to them— certainlv do not settle the 
financial difficulties bctMeen the Dominion and the pro\ inces, 
although they ma\ Ik, adequate to budge the next the \ears 
For it is impossible to perccrve hoM anx permanent solution 
can be found except bx the acceptance ol the following three 
fundamental piopo 0 itions, all ol winch are implicit in the 
problem and are clearl} mdicateel In past experience Un- 
happily, the application ot the lust is alreadx showing some 
signs of weakness , and the second and thud haxc been largely 
disregaided 

(a) The Dominion must be expected to take the lead in 
devising and implementing policies designed to piexcnt future 
economic depression and establish measures of general social 
welfare Botli of these matters necessanl} mxolxe action on 
a Dominion scale and, paiticulaily , extensixc control of the 
financial policies ot the nation, which implies a coi responding 
loss of proxincial financial autonom) Such a icsult is not so 
much desirable, as it is inescapable The doubtful factor is 
not the willingness of the Dominion, but its ability and courage 
to play the leading role as it should be played 

(b) The proxmees must not be allowed to lose in the pio- 
cess their individuality, power, and prestige as autonomous 
authorities and essential parts of the federation To this end 
the proxunces, w lnle relinquishing certain kinds of taxes and 
being compensated theiefor, must be able to retain unre- 
stricted control oxer others, in order to give greater elasticity 
to their tax structure and to escape the very real danger of 
being nothing more than financial dependents of the Do- 
minion There w ould thus seem to be every reason for acqui- 
escing m the proxincial demand for exclusive minor fields of 
direct taxation All that had been accomplished in this direc- 
tion by 1947 w r as that the Dominion had gix’en up the gasoline 
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tax and had announced that it would Iea\ c several other fields 
“as soon as circumstances permit ” A further statement that 
it recognized “the desire of the provinces to har e taxation 
fields of their own” may be interpreted to mean exactly " hat 
it say s and no more In short, the pror inces har e no exclusire 
fields of taxation whaterer 

(c) No system of per capita grants to the pror inces will 
be able to displace entirely payments made on a basis of fiscal 
need, and any permanent settlement will be compelled to 
adopt some r anant of the Rovvell-Sirois recommendations as a 
supplement to the present proposals To ignore this fact is t o 
ignore the whole history of Dommion-pror mcial financial rela- 
tions At present the idea of fiscal need is not only' not ap- 
plied on any comprehensir e scale (the chief sign of it is m the 
moderate lerelhng influences mentioned above), but it is be- 
ing edged out by another quite inconsistent principle known 
as “taxable capacitr ” Thus pror inces which have a high 
taxable capacitr and were quite properly expected to make 
some financial sacrifice under the early schemes, now find 
their lot greatly improred, for one of the recent proposals 
embodies fiscal need m rer erse bv being especially generous 
to the more wealthy provinces “Unto ereiy one that hath 
shall be giren” is no doubt an admirable principle, but as 
a maxim of Dominion-pror mcial finance it arouses Iittl< 
enthusiasm among the poorer pror inces which see merely a 
perpetuation ol the old inequalities, although using bigg< i 
numbers and operating on a somewhat higher scale The 
most useful assistance might perhaps take the form ol a 
Dominion development policy (such as that alieady used in 
the Prairie Farm Rehabilitation Administration) e&ptcialK 
directed at the weaker provinces and devoted to the task ol 
making these units ccononncallv moic independent and sell - 
supporting Such a policv would be much less worried about 
swelling the grand total of national income and much moie 
concerned with the distribution of the sources of that income 
and the strengthening of those provincial economics which 
have in a very real sense been the victims of a wider national 
prosperity 



CHAPTER VII 


THE DEVELOPMENT OF THE CONSTITUTION 

Constitutions, whether they are in written or unwritten 
form, rigid or flexible, are continually changing and becoming 
adapted to new ideas, new problems, new national and inter- 
national forces “Constitutions,” said Lord Brougham, 
“must grow if they are to be of any \alue, they have roots, 
they ripen, they enduie Those that arc iashioned resemble 
painted sticks planted in the ground they strike no 
root, bear no fruit, swiftly decay, and ere long perish” 
But while change and giowth are inevitable phenomena in 
constitutional life, these follow an uncertain and largely 
unpredictable coin sc Certain fundamental principles, how- 
ever, are apt to lemain stationary or to yield to pressures 
very reluctantly, and constitutions can theiefore afford as 
a rule to be ngid m essentials provided they are so framed 
that in othei respects they are free to confoim to the changing 
needs of the contempoini\ world Inasmuch as a constitu- 
tion is not confined to one document or one group of principles 
but assumes many iorms, these forms w ill all bear to a varying 
degree the maiks oi the development and will also to some 
extent influence the course which that development will 
follow 

The diversified character ol the Canadian constitution 
has already been descnbed in some detail, and these com- 
ponents will iurmsh the kev to the manner in which the 
constitution has been gi owing bince its establishment 
There are chiefly hve ways in which this has taken place, 
although these aie not at all exclusive and they frequently 
overlap and may to some degiec support one another The 
five chief methods of dev clopment ai e (1) formal amendment 
of the British North America Act, (2) legal amendment 
authorized by the British North America Act, (3) acts of 
Parliament and ordcrs-in-council , (4) convention, (5) judi- 
cial decision 
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1 Formal amendment to the British North America Act 

The formal constitution, the British Noith America Act, 
has several claims to distinction, but the most unique an 
suiely these first , that no one knows with certainty how 
many times it has been amended, secondly, that theie is 
still some doubt as to what is the actual (as distinguished 
Irom the nominal) process of amendment The chief reason 
for these peculiarities is that the Act contains no amending 
clause whatever, and the result of this neglect is that the 
Act is amended by the passage of an ordinary act of the 
British Parliament No one has any certain know ledge 
why an amending clause was omitted, although it maj be 
supposed that a British statute appeared to be the noimal 
instrument through which another British statute might be 
changed Everyone knows, however, why the omission 
continues the people of Canada have simply been unable 
to decide what method of amendment they would like to 
have inserted in the Act, and no action can be taken until 
they somehow contrive to make up their minds In the 
meantime, Canada occupies a somewhat humiliating position, 
for after many years ot insistence on her independent status, 
she is compelled to admit that she is dependent upon an 
outside legislative body for the exercise of one ol the must 
basic powers of self-government 

The fact that the British North America Act is amended 
by an ordinary act of the British Parliament gives a clue to 
some of the existing haziness surrounding the past amend- 
ments, for it will be recalled that ordinary British statutes 
may also be part of the Canadian constitution 1 and yet be 
formally quite unrelated to the British North America Act 
A fair number of these, indeed, were passed betore >bb7 
Acts of the legally omnipotent British Parliament have by 
virtue of that omnipotence a far-reaching and overriding 
effect, and while for many years they have not had any 
force so far as Canada has been concerned unless they ha\ e 
been made applicable by ‘'express w r ords or necessary 
intendment,” 2 there have been some of these passed, and 

l Supra, pp 75 6 

Colonial Laws Validity Act, 1865 
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the line between acts amending the constitutional Act 
and others has frequently become blurred Thcie have been 
acts, for example, which ha\e dealt with matters which were 
at the time of passage bejond Canadian legal competence 
These have not actuall} changed any part of the British 
North America Act, and while they maj ha\e affected what 
one might call the potential constitutional powers ol the 
Dominion, it is dihicult to con^idti them as authentic 
amendments to the Act itself 1 * Othei British statutes 
dealing with questions of loan priorities, boundaries, etc , 
while having reference to Canadian matters, are of such 
trivial impoitance that thej can qualil> as amendments m 
name only On the other hand, a number of acts are clearly 
to be ranked as amendments b\ any standard of measure- 
ment The election of an> aibitrarv criterion of what 
should constitute a genuine amendment is indeed almost 
impossible, and it is made moie dilhcult b} the fact that 
before the passage of the Statute of \\ cstmmster amendments 
did not necessarily cliff ci m form or w ording from any other 
British statute Since 1931, howe\er, no act of the British 
Parliament extends to a Dominion ' as part ol the law of 
that Dominion unless it is e\piessl> declared in that Act 
that the Dominion has requested, and consented to, the 
enactment thereof ” J 

The acts and orders-m-council ot the British Parliament, 
which hav e been passed since 1807 and which apply specifically 
to Canada, number thirty -two 3 Twelve of these embody 
financial and economic agn uncnls between the Canadian 
and Bntish or othei oveistus governments, such as, for 
example, an act of fS70 giving pnontv on the Consolidated 
Revenue Fund of Canada to a loin bv the Imperial Govern- 

1 1 he Colonial L iws \ ilidit’ \c t lSGj, quoted above, and the Mei chant 
Shipping 'Vet, 1894 {supra, pp 63-1, 7~>) art e' iniplcs* 

"Statute of Wt^tmmstci , Section 1 

3 H McD CloK.it "B i«5ic Problems ol the Canadian Constitution," Canadian 
Journal of Economies and Pohtual Scanci, I cb l‘H2 pp 1-32 I he following 
pages have drawn heavilv on thi* admiriblc stuck ol Professor Clohic s on 
amendments and the amending process in relation to the British North -\menca 
Act 'tt least seventy live Bfitidi stitutes have been passed since 1867 winch 
apply to Canada in a greater or lc« degree Maurice OUivier, Problems of 
Canadian Sovereignly, pp 467 9 
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ment (which was, m fact, never made) for the construction 
of fortifications m Canada Eight other British statutes 
or orders-in-council were passed which affected Canadian 
boundaries, territorial extensions, or e\tra-temtonaht> 
Such, for example, were the orders-in-council (provided lor 
by the British North America Act) which admitted British 
Columbia and Prince Edward Island to the Dominion, and 
that confirming the settlement of the Mamtoba-Ontario 
boundary question in 1889 None of the twenty included 
in these two categories above can properly be considered to 
be actual amendments to the British North America Act, 
although a number m the second group were of undoubted 
constitutional importance 

Thus only twelve of the original entries can qualify as 
genuine amendments These are as follows 

(1) 1871 An Act to remove doubts as to the power of the Dominion 
to establish new provinces, to provide for the representation of those 
provinces, and to validate certain Dominion statutes regarding the govern- 
ment ot Rupert's Land and of Manitoba The Act further stated that 
once the Dominion Parliament had set up a new province, it could not 
alter the act of creation except in regard to provincial boundary changes 
which could be made with the province's consent 

(2) 1875 An Act to authorize roval assent to a Canadian bill 
regarding copv right which had been reserved because of a possible conflict 
with British law on the subject 

(3) 1875 An Act to remove doubts as to the privileges, immunities, 
and powers of the Dominion Parliament and its members 

(4) 1886 An Act to empower the Canadian Parliament to provide 
for the representation oi territories in the House of Commons and the 
Senate, and to allow the Parliament to alter the representation ol new 
provinces in the House of Commons and the Senate 

(5) 1895 An Act to remove doubts as to th£ power of the Canadian 
Parliament to provide for a Deputy Speaker for the Senate and to valid ite 
a Canadian statute alreadv enacted on the subject 

(6) 1907 An Act to substitute a new section for Section 11S of the 
British North America Act It thereby raised the per capita monetarv 
grants to the provinces and also the grants for the support of the provincial 
governments and legislatures 

(7) 1915 An Act to alter the scheme of representation in the Senate 
and House of Commons It provided as follows (a) the number of Senators 
was increased to ninety -six , (6) a new Western senatorial division of twenty 
four Senators was created, each of the four Western Provinces being given 
six Senators, (c) the members in the Senate might be increased under 
Section 26 of the British North America Act by four or eight instead of three 
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or six, representing equally the four senatorial dinsions, (d) the Senators 
to which Newfoundland would be enn+led ir the c.cnt of its admission to 
the federation was raised to six, (e) a province would always be entitled 
i to as many members in the House of Commons as ll had Senators 

(8) 1916 An Act to extend the life of the existing House ol Commons 
by one year 

(9) 1930 An *\ct to confirm the agreements which transferred to 
the Prairie Provinces the natural resources which had been held by the 
Dominion 

> (10) 1940 An Act to give to the Dominion jurisdiction over 

\ unemployment insurance Section 91 was amended by adding as Sub 
Isection 2 (a) ‘‘unemplov ment insurance ” 

(11) 1943 An Act to postpone the constitutional redistribution of 
seats in the House of Commons until the first session of Parliament after 
the cessation of hostilities 

(12) 1946 An A.ct to redistiibu to the seats m the House of Commons 
'This involved an entirely new diaft ot Section *>1 of the British North 

America Act 

It is immediately apparent that e\en these survivors 
include seeeral amendments of questionable standing if 
the criterion of genuine change is applied or the somewhat 
irreleeant but important one of duration Certainly it is 
true that these are not at all of the same constitutional 
significance They can be broken down into three groups 

(i) Amendments passed to clarify the poaers granted o\ the British North 
America Act 

Three of the above amendments (Nos 1, 3, and 5) are in declaratory 
form — “an Act to remove doubts’ — but there con be little hesitation in 
declining to place in this class the 1371 amendment and the 1875 amendment 
regarding parliamentary privileges (Nos 1 and 3) on the ground that, 
whatever their form, they did make substantial changes in die existing Act 
On the other hand, the *1875 amendment regarding copyright (No 2) is 
more properly placed here There are thus two amendments in this class 
No 2 (1875, copyright! and No 5 (1895) 

(n) Amendments of only 'unporary Juration 

Two amendments, both caused by war conditions, fall in this class 
No 8 (1916) and No 11 (1943) The first was operative for about one 
year, the second for three 

(in) Amendments which have made substantive changes in the Act 

These, determined after a process of elimination, are the unimpeachable 
amendments to the British North America Act There may be, as indicated 
above, more amendments thar these, '•here cannot very well be less They 
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are eight in number Nos 1, 3, 4, 6, 7, 9, 10, and 12, dated respectively 
1871, 1875, 1886, 1907, 1915, 1930, 1940, 1946 i 

It has already been intimated that a search for the 
body which is legally competent to amend the British 
North America Act will be short and decisive that authority 
is unquestionably the Parliament of Great Britain But 
here once more there emerges the familiar contradiction 
between legal procedures and actual practice, for the British 
Parliament has become simply the agent which is used b> 
the Canadian people for accomplishing this particular 
political end — the formal amendment of their constitution 
Where, then, is the real decision made- 5 On whose request 
does the British Parliament proceed to the legal formalities 
of amending the Act? 

The precedents have furnished one answer m two different 
forms A precedent was established even before Confedera- 
tion, that constitutional changes m the colony would be made 
by Great Britain only on colonial initiative This rapid!} 
developed into a hard and fast rule, and no such change 
has ever been made since 1867 which was not made at the 
request of the Dominion 2 There ha\e been two bodies, 
however, which have m the past presented the request on 
behalf of Canada On two occasions in the last centuiv 5 
the Canadian Cabinet asked for an amendment, although 
the Canadian Parliament placed itself on record as caih 
as 1871 to the effect that “no changes m the provisions of 
the British North America Act should be sought for by the 
executive Government without the previous assent of the 

’Professor Clokie has raised the very interesting question as to how mm, 
of these are protected by the Statute ot Westminster against amendment !>' 
the Dominion Parliament alone, as the Statute expressly reserves “the British 
North America Acts, 1S67 to 1930" against such amendment Cei tain ol the 
above have been specilicallv labelled "British North America Acts, ’ one (No 1' 
has not, and another (No 6) has been added as an afterthought as part of the 
1940 amendment H McD Clokie, op cil , pp 10 12 

J General Imperial legislation in the interests of the Empire as a whole \v is 
considered to be in a somewhat different category, though the practice grndmlh 
became established to consult first with the self-governing colonies and Domin 
ions and, if any objected, to exempt them from the operation of the legislation 
until thev decided to adopt it See H McD Clokie, op cit , pp 15-16 

3 In 1875 and 1895 (Nos 3 and 5) The 1875 request was defended in the 
House on the ground that it simply asked to have a disallowed bill ot the 
Canadian Parliament enacted, the 1895 request sought to have enacted a 
Canadian act of doubtful validity 
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Parliament of this Dominion ” I On all other occasions, and 
without a break over a fifty-year period, the Canadian Par- 
liament has made the request, which has been set lorth in 
a joint address passed by the Canadian House of Commons 
and the Senate This has therefore become by custom the 
accepted method of approaching the British Parliament 

Even this does not furnish a complete answer, for the 
inquiry may be pushed a little further to ascertain whether 
the Canadian Parliament will itself take sole responsibility 
for the presentation ol the request, or will act only after 
consultation with the Canadian pro\mces The answer to 
this question is not entirely cleat the part which the 
provinces may take is somewhrt beclouded by precedents, 
and it has tended m recent years to become a subject of 
political dispute A principle has been discovered known 
as the “compact theory” of Confederation, according to which 
the original provinces (and othei piovinces also by sub- 
sequent inclusion) entered into a compact or treaty in 1867, 
with the alleged result that any alteration in the terms of 
that compact must involve consultation with all parties 
(namely, the provinces) and eventually^ the consent of all 
parties, before it can be made 1 he Dominion is therefore 
expected (according to the theory; to secure this unanimous 
approval before presenting its request to the Bntish Parlia- 
ment),' 

The theory, while plausible, is constructed on sheer 
invention which has been subsequently piopped up by an 
occasional precedent It has no legal foundation, it has no 
historical foundation 2 It would, it applied, have the merit 
of giving complete ^protection to any provincial minority, 
but the price would be high, lor it would compel future 
amendments to secure the consent of all nine provinces as 
well as the Dominion— a task which might well appal the 
stoutest heart 

It would give a single province a power of veto over constitutional 
changes desired bv the rem lining eight provinces and by a vast majority 
of the Canadian electorate It would mean that Canada would be taking 

l Can H of C DebaUs, March 27, 1S71 pp 049-50 

1 See N McL Rogers, “ 1 he Compact Theorv o f Confederation," Proceedings, 
Canadian Palilual Sonnet issJo^tion, 1931 , pp 205-30 
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a deliberate step towards greater rigidity in its constitutional arrangements 
when the whole trend of modern economic life is emphasizing the \ital 
importance of flexibility in a rapidly changing world It would arrest the 
growth and hamper the expression of the national idea in Canada It 
would leave the effective control ol the development of the Canadian 
constitution in the keeping ol the Judicial Committee of the Pri\\ Council 
It would provide the most remarkable illustration in history of a national 
[community refusing to trust its own judgment in the determination ol its 
domestic arrangements and its way of life 1 

The precedents to support the compact theorx are, 
moreover, very feu While five provinces, meeting in 1S87 
in an mterprov incial conference, claimed the right to initiate 
amendments independently of the Dominion Parliament, 
there is not a single instance of the provinces being consulted 
about a constitutional amendment before that of 1 ( )07, 
even though two of these amendments definitely affected 
provincial rights of representation The 1907 amendment 
(relating to provincial subsidies) was preceded by consulta- 
tion with all the provinces, and an objection raised by 
British Columbia was the probable cause of a slight change 
of wording when the British Parliament passed the statute - 
But this evample of consultation, which occurred as a matter 
of political convenience, has not become a gov erning prece- 
dent, for of the six subsequent amendments, only one (1940) 
received prior provincial consent, 3 although the compact 
theory was frequently raised and discussed during this 
period On one other very important occasion, however, 
the compact theory had enough vitality to prevent the 
Canadian Parliament acquiring for itself the explicit pow er 
ol direct amendment, lor one section of the Statute ol 
Westminster (inserted as a result of provincial pressure on 
the Dominion) 4 provided that the British North America 
Act and its amendments were excepted from those British 

^ ^'PJ’ ers ' "I he Constitutional Impasse,’ Queen's Quarterly , 

V\ inter, 1934, p 486 * v ■ 

-wavP-il ^ Waxwell, Federal Subsidies to the Provincial Governments m Canada, 
pp 198 17 

*A suggested amendment in 1936 (regarding provincial and Dominion 
provincia finance), which w is killed in the Senate received the assent of all the 
provincial governments 

See Memorandum and Letter of G Howard Ferguson, in R MacG Dawson, 
constitutional Issues in Canada igoo ji, pp 28-34 
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statutes which could be amended or repealed by Dominion 
legislation 

Two oi the last three amendments ha\ e presented 
several interesting features regarding the procedure The 
“unemployment insurance’’ amendment oi 1940 was held 
up for some years awaiting the approx ai of Quebec, which 
was finally given and the desired unanimitx thereby obtained 
By this postponement, announced the Canadian Prime 
Minister, “we have avoided anything in the nature of 
coercion of any of the prox inces A I oreox er, xx e hax e av oided 
the raising of a very critical constitutional question, namely, 
w hether or not in amending the British North America Act 
it is absolutel} necessary to secure the consent of all the 
provinces, or whether the consent of a certain number of 
provinces would of itseli be sufficient For the present 
at any rate we have escaped any pitia.ll in that direction ,,] 
This is a novel and seductively simple way oi escaping a 
constitutional difficulty, for the raising of the compact 
theory w as neatly ax oided by conceding all that it demanded, 
as well as creating another precedent to be stored up for 
future use A few moie avoidances and escaped pitfalls 
of this kind, and there is no doubt that the critical constitu- 
tional question would be most deimitch settled 

On the 1943 amendment, which postponed the redis- 
tribution of seats in the Commons, Air Mackenzie King 
took an entirely diiierent stand On this occasion the 
provinces were not consulted, even though the legislature 
of Quebec passed a resolution of protest and the Quebec 
Leader ofi the Opposition ^l'r Dupi'cssis; asked Mr King 
to forward the protect to the British Prime A I mister together 
with Air Duplessis’ lequest that the British Parliament 
should refuse to pass tbe desired amendment Air King 
declined to do so for the following reasons 

(i) The matter did not concern the provincial legislature, but was a 
matter for the federal Parliament 

(u) “The theory that the British North America Act is a pact between 
the provinces which cannot be amended in any particular without the prior 
consent of every province does not appear to be suoDorted eithevin 
history or in law ’’ 

’Can H of C Debates, June 2o, 1940, pp 1117 18 
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(m) “rW such intervention by the Government or Parliament of 
Great Britain m the internal affairs of our country would be the negation 
of Canada’s equality oi status with the United Kingdom It is true that 
it is still legally necessary to ask the Parliament of Great Britain to amend 
the British North America Act That situation, however, is acceptable 
only so long as such amendments are made automatically and without 
question on the request of the appropriate representatives of the Canadian 
people ”* 

The above indicates the answer to be given to another 
allied question, namely, the obligation laid on the British 
Parliament to carry out any request from the Canadian 
authorities There have been three instances w hen the 
British Parliament did not take immediate action to imple- 
ment such a request, and in each instance there were excellent 
reasons to justify a postponement, in which Canada 
apparently concurred It mav therefore be stated with 
confidence that formal action will be, as Mr King intimated 
above, automatic and without question “The seventy - 
year old practice of the Canadian constitution, the solemnly 
expressed conventions of Dominion status, and the usage 
of fellow -members of the British Commonwealth of Nations 
all combine to show that the sovereign British Pailiament 
has now accepted a formal and technical role in relation to 
Canada similar to that long held by the Crown both m 
Britain and in Canada 

All this does not necessarily mean that the provinces 
can be completely ignored in the amending process It does 
mean that they have no rigid formal part in it, that no 
compact or similar theory can restrict the very real conven- 
tional power of the Dominion Parliament to request the 
passage of amendments from the British Parliament and the 
obligation laid on the latter to follow this request But no 
one would for a moment deny that the provinces have 
certain rights as well as powers under the British Noith 
America Act, and that at least matters which involve the 
exercise of provincial powers should not be arbitrarily 
changed by unilateral action of the Dominion Parliament 

1 Montreal Gazette, July 16, 1943 

5 H UcD Ciolue, op ctl p 24 
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It is also imperative, for example, that Quebec should be 
given special protection in her enjoyment of her language 
and her schools But the recognition ol such constitutional 
rights— w hether they be explicit or implied — does not give 
the provinces any comprehensive cast-iron protection such 
as that stated in the compact theory The legal and con- 
ventional position as it exists today was accurately stated 
by Air St Laurent, the Mmistei ol Justice, when the 
proposed 1946 amendment was bciore the House In reply 
to a query whether Section 133 (legardmg the use of the 
English or French languages in Canada and Quebec) could 
be altered without provincial consent, he said 

Legally I say it can The situation appears to me to be this There 
are persons and nations who reach a high estate in die affairs oi men, and 
the high estate they reach imposes upon them high obligations I l^el — 
and I believe mv fellow Canadians ol my race and my religion can feel — 
that a better guarantee than anv thing that might be lound in Section 133 
is to be found in th it respect, lor those who have been lormed under the 
principles ol British Ireedom and Butish lair phv, to protect what are our 
essential rights 

It is not the manner of those who have themselves had, and whose 
ancestors have had, the lonn ition that comes from that long history which 
has brought us to this point in the civilization ol mankind, to do things 
which the conscience ot human it' at Iaige would regard as dishonourable, 
and the conseience of humanitv at large would iiown upon an assemblage 
in this house that attempted to take from me and Irom those of mv race 
the right to speak the language I learned in mv ini inev as one of the official 
languages in which the deliberations of this house may be carried on So 
it is of even thing else that is not within Seetiun 92 II it is fair, if it is 
just, if it is proper according to the standards cl 1 rn.aa'a deceacy, it will be 
done, li it.ia mjfajr f if it ls.u.mjLXf.. it it isurmroipi r all mcinhcrsof this bouse 
will say, “It is not our manner to do such things 1,1 

L/ 

The essential difficulty m the situation arises from the 
endeavour to accomplish two desnable vet contradictory 
things (a) The written constitution should be kept rigid 
in order to give adequate protection to the minority, and 
this is best ensured by insisting that every province must 
agree to any change, (b) The written constitution should 
be kept elastic so that new conditions and demands can be 
readily met by constitutional changes adapted to the altered 


1 Can H of C Dtbates (unrevised), June IS, 19-10, pp 2696-7 
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circumstances The contradiction is, however, superficial 
rather than real, for the parts of the constitution which are 
to be cherished and guarded are not the same parts which 
must be adjusted to varying conditions The solution, 
therefore, lies m providing different methods of amendment 
for different kinds of constitutional provisions 

This was the remedy proposed at a Dominion-provincial 
conference m 1935 which gave consideration to this problem 1 
The proposal distinguished four different kinds of clauses in 
the British North America Act, and each of these would have 
its appropriate process of amendment 2 

(i) Clauses concerning the constitution of the House of Common* 
and the Senate would be amended by the Dominion Parliament 

(u) Clauses relating to the Dominion and one or more, but not all, 
provinces would be amended by the Dominion House ol Commons and 
Senate and the legislatures of the provinces concerned 

(in) Clauses relating to matters of mutual concern to the Dominion 
and provinces would be amended bv the Dominion House of Common* 
and Senate and the legislatures of two-thirds of the provinces, prowded 
that the population of these provinces was at least 55 per cent of the popula 
tion of Canada (This would ensure that either Ontario or Quebec was 
included in the two-thirds majority ) 

(iv) Clauses relating to provincial and minority rights would be 
amended by the Dominion House of Commons and Senate and the legisla- 
tures of all the provinces 

If the Senate should refuse to pass an amending bill sent from the House 
of Commons, and if the same bill should again be passed at the next session 
of the House, it would then go to a joint session of the two houses and hml 
decision would rest with the latter bodv 

This proposal was finally dropped m 1936 because of 

Vp/pGSiTrOTi xA E>T uTiSw itA , uuT TneVr is guOu itVsVIl 

to expect that the vexed question of finding a suitable 
amending clause for the British North America Act will 
be answered in somewhat similar terms It need scarce!} 
be added that if a solution is found, the most relieved bodv 
will be the British Parliament ’The present system imposes 
on it a thankless task, one in which it has no responsibility , 
but which may at any tune expose it to criticism and attack 

'Thife was virtually the same as that proposed b> Dr Maurice OH v'er <o 
a Specul Committee of the House of Commons on the British North Amend 
Act in 1935 See its Report, pp 58 60 

J Canadian Annual Review, 1935 6, p 323 
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from a dissatisfied pro\mce "As a matter of mere legal 
machinery," said the Butish Solicitor- Geneial with weary 
resignation, "it is still necessary, until some better method 
is evolved for amendment of the British Noith America Act, 
for the extension of the Canadian powers to be passed by 
this Parliament But our Paihament, in passing such legis- 
lation, is merely carrying out the wishes of the Dominion 
Parliament, and in that way the legal position is made to 
square with the constitutional position We must operate 
the old machinery which has been left over at their request 
in accordance with their wishes 1,1 

2 Legal amendments authorized by the Ih it ish North America Act 
The sections of the British Noith America Act suggest 
to a limited degree the kind ol solution to the amendment 
problem w r hich has been ad\anced abo\e, for these sections 
are not all equally rigid \\ hile the bulk of the Act can be 
amended only by the British Parliament, some parts can be 
altered by the Dominion Parliament, some by provincial 
legislatures, some by other authorities 

The British North Amenca Act provided not only a form 
of government tor the future, but also an immediate govern- 
ment for the new Dominion A constitution had to be 
drafted in sufficient detail that the government could begin 
to function without delay, yet it was obviously undesirable 
that this legislation, inserted to meet an immediate need, 
should be permanently fiozcn m the terms of a rigid con- 
stitution Two separate enactments would have given the 
desired result, one permanent, the othei to be soon repealed, 
but the British Parliament prefeired to combine them m 
one statute These temporary clauses, designed to give 
the Dominion government its initial impetus, were therefore 
prefaced by the clause "until the Dominion Parliament 
otherwise provides,” so that at any time they could be 
amended by an ordinary act Thus the electoral districts 
for the House of Commons, the election law , the qualifications 
and disqualifications of members of the House of Commons, 
the franchise, the trial of controverted elections, and other 

1 British H of C Debates, JuU 10, 1940, pp 1177 SI 
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matters, are provided for in the Act (directly or by reference) 
subject to any later changes the Parliament may desire 
There were also other provisions which the Dominion 
has altered but which, it is safe to assert, were not intended 
to be changed, namely, the sections dealing with financial 
grants to the provinces Indeed, special precautions were 
taken to ensure the permanence of at least two of these grants 
by stating that they were to be “in full settlement of all 
future demands ’ n The first break m the financial provisions 
came in 1869 when the “better terms'’ for Nova Scotia 
were conceded, and although the validity of such legislation 
w^as questioned in the House, the Colonial Office stated that 
such grants were within the legal competence of the Canadian 
Parliament Since then, the Dominion has availed itself 
\many times of its inherent right to spend its revenue as it 
sees fit, and the financial provisions have proved m practice 
to have been the most flexible of all the clauses of the British 
North America Act 2 

It will be recalled that the immediate purpose of the 
British North America Act was not confined to the launching 
of a new government for the Dominion alone, tv\o other 
governments, those for Ontario and Quebec, had to be formed 
from the old Province of Canada So another group ot 
clauses began with the words “until the legislature ot Quebec 
[or Ontario] otherwise provides,” and these may be amended 
by an ordinary act of the provincial legislature 

Finally, there are a few minor changes m the provisions 
of the Act which may be made by other authorities The 
Lieutenant-Governors of Quebec and of Ontario can change 
the original composition of their fespective Executive 
Councils and the designs on their Great Seals, the seats of 
the provincial governments are named in the Act, subject 
to change by the provincial executives, and Ottawa is 
declared to be the capital of Canada “until the Queen 
otherwise directs ” 

Section 118 See supra, p 119 

’J A Maxwell, "A Flexible Portion of the British North America ^ct, 1 
Canadian Bar Relied), March, 1933, pp 149-57 The recent fanulv allowances 
paid by the Dominion, have been justified bv virtue of the same right of unre 
stricted largesse 
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3 Acts of Parliament and oidtrs-in-counul 

The importance to the constitution of the acts of Parlia- 
ment and orders- m-coimcil, which deal with constitutional 
matters, has aheady been discussed 1 These, being readily 
passed, form one of the most common methods of adapting 
the offices and functions of go\ernnient to the current needs 
of the state, and many changes of this kind take place every 
year The enormous output of ordera-in-council dealing 
with ‘‘organic” material and the rapid proliferation of 
committees, controllers, directors, administrators, censors, 
custodians, registrars, commissioners, and other officials 
which occurred during the recent war are two examples of 
what a Government can do by this method when it really 
sets its mind to it 

4 Convention 

The place of usage and conventional devices in Canadian 
government has also been described in some detail 2 The 
fact that so large a part of the constitution is composed of 
these conventions makes it a virtual certainty that when 
changes occur many of them will also be conventional 
There is, of course, nothing to prevent changes m existing 
conventions bang brought about by some other means, 
such as legislation, and it is not uncommon to have them 
confirmed in this way The passage of the Statute of 
Westminster, which was designed to place in legal form the 
conventional practices of the preceding years, is an excellent 
illustration But the most natural way lo alter one conven- 
tion is by the gradual infiltration of another A convention 
may involve action in a ceitain way or according to certain 
principles, or it nn\ simply involve an abstention, but there 
must normally be a succession ol incidents or, more rarely, 
one act which meets with such general acceptance that 
it thereby acquires a special authority “Every act is a 
precedent,” writes Professor Jennings, “but not every pre- 
cedent creates a rule It can hardly be contended that if 

1 Supra, pp 76-7 

* Supra , pp 69 72, 79-S2 
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once the House of Lords agrees with the House of Commons 
it is henceforth bound to agree with the lower House 
It is more important that there is a course of precedents 
Precedents create a rule because they have been recognized 
as creating a rule M1 

While it is true that conventions will tend to change by 
the new supplanting the old, the discussion in earlier chapters 
will indicate that they will often occur as a mellowing 
influence on other more rigid parts of the constitution 
The exceptional rigidity of the British North America Act, 
as attested by the \ery small number of formal amendments, 
exerts a constant pressure to have the Act altered m some 
other way, and convention is frequently at hand to work 
the miracle Convention has, m fact, operated in three 
major constitutional fields in those of pure custom , m those 
of legislation, and m those of the written constitution itself 

(a) In fields which are not covered by legislation or bv 
the written constitution 

This is the realm of pure custom where Parliament and 
the written constitution have been content to allow prece- 
dents to build up and solidify One tremendously important 
constitutional change, ior example, has been the establish- 
ment of the convention that the Cabinet must resign when 
defeated in the House of Commons, and from this another 
custom has grown, namely, that a Government, which has 
been defeated m a general election, will immediately resign 
without awaiting the verdict of the House Another well- 
established 1 usage m Canada is that after tne popular d'eicat 
of a Government, the Govemor-Gejieral will noimtll) 
choose the Leader of the Opposition as his new Piimc 
Minister The choice was for many years indirectly controlled 
by the Opposition members m Parliament, who selected 
their leader, but this practice has been altered in the last 
quarter-century during which time the custom has become 
established of selecting the leader by a national convention 
composed of party representatives from all parts of the 
Dominion The relations of Canada with Great Britain are 

*W Ivor Jennings, Cabinet Government, p 6 
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filled with examples of one custom being built on and adding 
to a custom which has been previously established, and which, 
in turn, may be an outgrowth of an earlier practice 

( b ) In fields covered by legislation 

Here the changes brought about by usage are rather 
infrequent, for the natural and speedy w ay to effect a change 
is by an amendment to the statute In some instances, 
usage may w ork w ith the statute towards some constitutional 
end The composition of the Cabinet, for example, is not 
controlled directly by any law, but is determined by custom, 
for custom ordains that virtuall> all the legally constituted 
departments shall have their Ministers sitting in the Cabinet 
The office of Postmaster-General is thus created by statute, 
but it is only a comention that places the incumbent in the 
Cabinet A rare example ot a convention that has almost 
completely nullified a statute is provided by the tenure of 
the civil servant The Act of Parliament states that the 
civil serx ant holds olhee at pleasure, yet for well over a century 
the tenure of the civil servant has in practice been one 
during good behaviour 1 

(c) In fields toveied by the written constitution 

Here convention has virtually amended the British 
North America Act, sometimes changing the nominal 
operation of the Act, on rarer occasions actually rendering 
the Act completed obsolete A number of illustrations 
have already been given, 2 but one which has been touched 
on above, may be somewhat elaborated 

In 18C7 the Ac4 gave the Governor-General the power 
(which, unlike some of the other powers, he was supposed 
to exercise himself) to reserve certain classes of bills (indicated 
in his Instructions) for the “signification of the Queen’s 
Pleasure,” that is, the assent of the British Government 
From 1867 to 1878 some twenty-one bills were so reserved 
The result of the Blake correspondence 3 was a change in the 
Governor’s Instructions and the occasions for reservation 


>R MacG Dawson, Tlu Cuil Serutce of Canada, pp 9-13, 178-9 
2 Supra , pp 69 72 
*Supra, pp 53 5 
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became very rare, for any difficulties of this kind became a 
matter of discussion and adjustment between the British 
and Canadian Governments Thus those Canadian acts 
which invoked matters of Imperial concern and were now 
the only ones to be considered would frequently not come 
into effect until proclaimed, and such proclamation would 
not be made if no solution of the difficulty could be found 1 
The Imperial Conference of 1926 and the Conference of 
1929 went a step further and declared that any interference 
of the Imperial Government with the legislation of a Dominion 
was no longer in accordance with constitutional practice, 
and the latter meeting proposed facilities for deleting the 
offending clause from the British North America Act The 
clause, however, has now by convention become so complete!} 
inoperative that no one even bothers about its continued 
presence in the Act 2 Thus one practice built upon another 
has gradually rendered obsolete the legal power and procedure 
which is laid down in the British North America Act The 
clause still remains in the Act, but its shining letters ha\e 
become dull and tarnished like some forgotten name-plate 
on a door long dosed 

5 Judicial decision Jj 

It becomes largely an act of supererogation to indicate 
after the preceding chapters the way in which the courts 
develop the constitution and particularly the way in which 
one decision and interpretation prepares the way for further 
interpretations in the future The effect on development 
may be negative or positive, restrictive or broadening, 
depending on whether the court declares a particular statute 
ultra vires or upholds its validity and gives greater precision 
to its terms 

B Keith, Responsible Government m the Dominions, II, p 751 
he power of the British Government to disallow a Canadian art (which 
was contained in Section 56 of the British North America *\ct) nine under 
the same declaration of the Conferences of 1926 and 1929 It had, however 
been effectively dropped at a much earlier date The one Canadian act disallowed 
was m 1S73 and it was clearlv ultra vires The power of the Governor-Cenervl 
to refuse his assent to a bill passed by the two Houses of Parliament has nevci 
been exercised since Confederation 
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It is not proposed to discuss at any great length the 
arguments tor and against the power ni the courts to set 
aside laws which in their opinion run counter to the supreme 
written constitution , but a tew points may be raised There 
are, ot course, man) countries w here the courts do not exercise 
this power and wheie the legislature is able successfully to 
determine the scope of its own authority But the situation 
under a federal ioim of go\ eminent is unique in that the 
system inevitably results m a constant clash of governmental 
powers, and there is thus a ne\er failing demand for the 
services of an austere and impartial arbiter to decide questions 
of jurisdiction dins function the courts can perform more 
acceptably than any other agency yet devised, not alone 
because of the legal nature of the matters involved or the 
excellence of the w ork done, but also because of the confidence 
they are able to command The security of the Canadian 
provinces, to make the aigument more explicit, would vanish 
overnight if the Dominion Parliament were to be given the 
last w ord on the extent of its ow n pow ers, and, what is equally 
important, no pro\ince would be convinced that in arriving 
at any such decision its rights had been given fair and 
impartial consideration 

Judicial review has been frequently criticized on the 
ground that under it vital questions of public policy are 
determined in the courtroom and not on the floors of the 
legislature where such decisions should be taken Undoubt- 
edly this is to a degree true, but the force of the argument is 
in most instances derrved from the experience in the United 
States, where ' due process” and several other wide and 
ambiguous phrases^n the constitution have lured the courts 
into a position where they have become in a very real and 
disturbing sense the n\als of the legislature Such an 
opportunity is often lurking m the background where the 
courts have the power of review, but it can be kept under 
fair control by careful constitutional phraseology and by 
an acute sense on the part of the judiciary of its proper 
function as an interpreter of the constitution It has been 
suggested , 1 for example, that the Judicial Committee may 

'Rowell- Sir ois Report, Book. I, pp 56 8 
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have been influenced by this latter consideration when it 
proceeded to emasculate the “peace, order, and good go\ em- 
inent” clause If, it is argued, the clause was to be grven 
the pie-eminence to which it was apparently entitled, one 
of two alternatives had to be faced First, the national 
scope and character of all Dominion legislation would be 
decided by a simple declaration to that effect by the Dominion 
Parliament, in which event the provinces would obviously 
have little or no protection against any attempted inroads 
by the Dominion In the alternative, the determination 
of this crucial question would be left to the courts, with the 
result that the latter would find themselves deciding questions 
which were not judicial but were essentially matters of 
expediency and public policy It is therefore suggested that 
rather than face either of these alternatives, the Judicial 
Committee may have fallen back on the Dominion’s enumer- 
ated powers as presenting a fairly definite statement of 
jurisdiction which the Committee felt could be judicially 
determined without deciding what were essentially legislative 
questions Such a surmise, whether accurate or not, has at 
least the virtue of making intelligible the position adopted 
by the Judicial Committee, and illustrates, if true, the type 
of judicial restraint contemplated above 

The judicial review of legislative powers is frequently 
attacked because it allows the courts to read into the consti- 
tution virtually anything they wish, and it is not unnaturally 
urged that such authority is highly undesirable in any judicial 
body The flaw lies in the first part of the argument W hile 
it is undoubtedly true that the courts by throwing their 
weight on one side or the other can shift the constitutional 
centre of gravity, the extent of the movement will depend 
in large measure upon the number of vague clauses and 
provisions w'hich are available If these are absent, the 
disputes which arise can generally be decided either way 
without any very serious impairment of the constitution, 
while at all times the great bulk of the provisions cannot be 
senously attacked through court action 

Courts may modify, they cannot replace They can revise earlier 
interpretations, as new arguments, new points of view are presented , they 
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can shilt the dividing line in marginal cases, but there are barriers they 
cannot pass, definite assignments of power they cannot reallocate They 
can give a broadening construction of existing powers, but they cannot 
assign to one authority powers explicitly granted to another, or modify 
the provisions ot the B N A Acts regarding the organization of the 
executive and legislative bi inches ol the Dominion 1 

Finally, it is well to remember that the supreme power in 
the state is not the courts, but the constitution-amending 
authority Any decision which is clearly contrary to the 
wishes of the people can be overcome by constitutional 
amendment, and while this may involve some delay, even 
that is not always a disadvantage The fundamental 
difficulty — it it is a dilficulty — in this procedure will be that 
the outraged public may prove to be not very outraged after 
all, and perhaps, as a body, not even annoyed, and therefore 
/Constitutional amendment may not be readily obtainable 
Criticize the Privy Council as one may, the tact remains that 
its enlaigcment oi provincial rights in the decades before 
and after the turn of the centuiy was not as shocking as 
many would like to believe, and it was, in fact, in substantial 
accord with the general trend of opinion m Canada Even 
today, despite all the loud complaints about judicial distortion 
of the constitution, there are very giave doubts as to the 
degree of unanimity among the Canadian people on many 
of the measures which are being advanced to promote social 
and economic welfare and particulaily on the matter of the 
jurisdiction under which these measures should be placed 
One thing is beyond dispute that the recent placing of un- 
evrrpvb'y ifftsiTf ivr •SvorAow* 91 j&wvslf ay ihepetaseoi: tense 

as the only tangible sign that the Canadian people genuinely 
desire to enlarge Dominion jurisdiction at provincial expense 

The courts, when perfoiming their normal function of 
interpreting a statute, have always relied on the text itself 
in their endeavour to asccitain the exact intentions of the 
legislature, even although at times the application of this 
principle might lead to results which the legislature had 
never contemplated 'I he task of the court is to place a 
reasonable interpretation on the document which they have 

! 0 D Skelton, Evidence, bclore the Special Committee on the British North 
America Act see its Report, I‘J33, p 28 
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before them and not force into it any strained meaning 
which is not in accord with the w'ording of the individual 
clause taken in relation to the statute as a whole Then 
duty 1 is to interpret, not to enact The question is, not 
what may be supposed to have been intended, but what 
has been said 1,1 

This rule is b> general consent an admirable guide for 
ordinary statutory interpretation, but it is much more 
doubtful if it should be earned over intact to a written 
constitution The Supreme Court ol the United States 
has not hesitated to relax its rules of construction when 
endeavouring to interpret the American constitution, and it 
has always been conscious of the fact that the constitution was 
not an ordinary law but one which should have unique 
character and flexibility adapted to the purpose it was to 
serve “\\e must never forget,” said Chief Justice Marshall 
in a famous case, “that it is a constitution we are expounding,” 
and it was m a large measure this enlightened attitude which 
made John Marshall's contribution to the development of 
the American constitution so outstanding 2 To quote an 
American authority 

The true metiiod of interpretation is, a resultant of these somewhat di- 
vergent forces — a combination of the precise, strict, verbil, narrow mode of 
the lawyer, and the broader, freer habit of the statesman The one looks main- 
ly at the letter, disregarding consequences, motives, reasons, — ita lex senpta 
est, tlie other pdsses bv the letter, and concerns itself with great principles, 
with considerations of a high expediency .with far reachingnationa! results 
The one [school] would cramp and dwarf the energies of a growing nation, 
the other would remove all the barriers which have been set up lest those 
energies should finally become self-destructive Combine the two, and the 
essential id< as ol a positive law, and of a political ^ociety as the subject of 
that law, are preserved, the safety and stability of the government are 
ensured, the national development may go on uninterrupted by arDitrarv 
restraints, ind unbroken by sudden shocks 3 

The Judicial Committee of the Privy Council, on the 
other hand, hasTresoIutely adhered to the narrow and less 

- L lirophy\ Attorney-General for Manitoba (1805), <\pp Ca-s 202, at pp 215 16 

’See il o the opinion of Chief justice Marshall in Dartmouth College \ 

U oodd,ard (1819), 4 Wheaton 518, at pp 644-5, that of Ju tice Storv in Martin 
v Hunter’s Lessee (1816), 1 Wheaton 304, at pp 326-7, that of Justice Holmes 
in Missouri \ Holland (1920) 252 U S 416, at p 133 

3 J N Pomeroy, In'rodue'ior to 'he Consltint^oMl Lao, of the Urt Jed S'a' s 
(188b ed ), p 16 
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adaptable principle by insisting that the courts "must treat 
the provisions of the Act in question the [Bntish North 
America Act] by the same methods of construction and 
exposition which they apply to other statutes ” 1 It has 
refused to admit, for example, that the Quebec and London 
Resolutions and material of a similar nature 2 could be accepted 
as giving any assistance in interpreting the terms or intent 
of the British North America Act It has also de\ eloped, as 
already indicated, its own peculiar ideas of federalism, but 
it has made little or no endeavour to reconcile these with 
the well-known intentions ot the founders or, in recent 
years, with the pressing demands of modern life "The Act 
is to be expounded and grven effect to according to the 
terms set out in it, finding the intention from its words, 
upholding it precisely as framed, ascertaining its true meaning 
withm itselt and clear of any qualifications which the Imperial 
Parliament has not expressed m it, and apart from any 
questions of expediency or of political exigency ” 3 

On one occasion ,* 1 however, the Pnv> Council momentarily 
discarded the rules and traditions of many years, and 
ventured on the following unusual pronouncement 

Their Lordships do not think it right to applv rigidly to Canada of 
to-day the decisions and the leasons therefor which commended themselves, 
probably rightly, to those who had to applv the law in different circum- 
stances, in different centuries, to countries in different stages of develop 
ment Their Loidships think that the appeal to Roman law and to early 
English decisions is not of ltsell a secure toundition on which to build the 
interpretation ol the British North America Act of 1867 The British 
North America ^ct planted in Canada a li\mg tree capable of growth and 
expansion within its natural bruts The object of the Act was to grant a 
constitution to Canada /Like all written constitutions it has been subject 
to development through usage and convention" Canadian Constitutional 
Studies, Sir Robert Borden (1922), p 55 

Their Lordships do not conceive it to be the duty of this Board — it is 
certainly not their desire — to cut down the provisions of the Act by a 

l Bank of Toronto \ Lanibt ( 1S87) 12 \pp Cw 575, at p 579 Seealsop 587 
J SeeVTnccnt C MacDonald, ‘ Constitution U Interpretation and Extrinsic 
Evidence ” Canadian Bar Ruicu I eh , 1939, pp 77 93 

«W P M Kenned}, " 1 he British North \mcnca \ct Past and Future," 
Canadian Bar Reoiejj, June 1937, p 393 

4 Eduardsv Alt or m y-Central for Canada [1930] A C 124 In one other decision 
five vears later the Committee edged cautiously in the same direction British 
Coal Corporation \ the King, [19351 A C 500, at pp 518 19 
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narrow and technical construction, but rather to give it a large and liberal 
interpretation so that the Dominion to a great extent, but within ccitain 
hxed limits, mav be mistress in her own house, as the provinces to a great 
extent, but within certain hxed limits, are mistresses in theirs “The Prn \ 
Council, indeed, has laid down that courts of law must treat the provisions 
of the British North America Act by the same methods of construction 
and exposition which they appl> to other statutes But there are statutes 
and statutes, and the strict construction deemed proper in the case, lor 
example, of a penal or taxing statute or one passed to regulate the affairs 
of an English parish, would be often subversive of Parliament’s real intent 
if applied to an Act passed to ensure the peace, order, and good gov eminent 
of a British colony” See Clement’s Canadian Constitution, 3rd ed , p 347 1 

Too much could not be expected, however, from one 
lonely precedent, and even contemporary writers held their 
enthusiasm well in hand "Fora nation,” wrote Professor Ken- 
nedy in 1934, "whose constitution has been divorced by ju- 
dicial decisions from its origins and historical intentions, it is, 
perhaps, pardonable to clutch, respectfully, but not without 
hope, at any straws thrown to us m the whirlpool of judicial 
chaos ” 2 Alas, even this moderate optimism proved to be 
unjustified The brief moment of judicial enlightenment did 
not come again, although at least one inviting occasion pre- 
sented itself when the Privy Council had the opportunity of 
placing a more discerning and practicable interpretation on the 
obsolescent treaty clause in the British North America Act J 
****** 

^ The extent to which any one method of constitutional 
development is used will depend upon a wide variety of 
circumstances, such as the rigidity or flexibility of the con- 
stitution the DODular regard or veneration for it the affection 
for old institutions and tried procedures, the respect for 
law, the habits of the people, their love for political experi- 
ments, etc Each method has its own peculiar qualifies 
which help to determine its suitability for a given set of 
circumstances 

j Formal amendment is, of course, the most obvious 
method of change, but it is usually difficult to bring about, 

l Ed<iards v Attorney-General for Canada, [1930] \ C 124 at pp 134-7 
Even here die court is careful (at p 137) to point out that it is not considering 
the distribution of legislative powers, under Sections 91 and 92 

* Round Table, Sept , 1934, p 812 

3 Supra, pp 115-17 
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the degree of difficulty being measured with some exactness 
by the formalities which must be followed in order to secure 
the amendment’s adoption Legal enactment by the legislature 
or some other body is admirable for many purposes it is 
easily effected, and it is thus readily a\ailable when further 
adjustments are necessary For the same reason, it lacks 
the stability and permanence of the text of the written 
constitution Convention is the most quiet and unobtrusive 
of all methods, and is, perhaps, for that reason the most 
dangerous, for precedents are insidious things and creep m 
by the back door when the attention may be concentrated 
on the front But usage is rarely stubborn, and it is essentially 
the child of compromise, concession, and expediency Judi- 
cial interpretation is, like con\ention, a slow and gradual 
process ol change It, too, can make concessions, and if for 
a time a particular doctrine seems to have gone too far, 
distinctions can be drawn and exceptions found which will 
veer away from what promised to be embarrassing con- 
sequences Court decision cannot repeal a law, nor, in 
fact, can convention, although the latter can often render 
an undesirable law completely innocuous Judicial decision 
is likely to be responsive to public opinion, although only 
over a long period of time Usage is extremely sensitive to 
such opinion and will make frequent adjustments to meet 
the needs and demands of the moment, trying and discarding 
expedients until a suitable one is found 

Although the abo\e pages have indicated how all these 
methods are m constant use m Canada, yet the greater 
part of the development has occurred 1 through convention 
and judicial interpretation There are a number of reasons 
why these two have been especially favoured 

t First, there has been a strong tendency to leave formal 
amendment alone if it could be avoided The possible 
raising of the issue of provincial consent, the difficulty of 
getting a general consensus of opinion, the overcoming of 
provincial prejudice and distrust, the disinclination in some 
quarters to tamper with the Act at all, the ability to get 
around the Act in other ways, such as, for example, the use 
of various administrative expedients between Dominion and 
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provincial officials — all have discouraged the use of the 
amending process 

Secondly, the constitution being a federal one, disputes 
on jurisdiction are constantly occurring and recourse is had 
to the courts for settlement Special facilities have, indeed, 
been created to enable puzzled governments to take their 
constitutional troubles to the courts in “reference” or 
hypothetical cases, so that uncertainties of jurisdiction can be 
cleared up without waiting for cases to arise in the ordinary 
course of events 

Thirdly, an exceptionally large part of the constitution, 
notably the relations of the Cabinet to the Governor-General 
and to the Parliament, is conventional, and this naturally 
tends to breed changes through usage 

Fourthly, the most important constitutional change in 
Canada in this generation has been the enormous advance 
in self-government in external affairs and the growing 
independence of Great Britain which has been its necessai> 
accompaniment The powers involved have been almost en- 
tirely prerogative powers and the Canadian participation has 
rested primarily on usage Thus the changes which have 
taken place have not unnaturally occurred almost entirely 
through the gradual adoption and modification of practices 
and precedents of one kind or another — through a despatch 
to the Dominions Office, through the adoption of a new' form, 
through a refusal to follow a certain suggested policy, through 
an objection to a procedure, through a Cabinet minute, 
through a resolution of the Imperial Conference, through 
informal discussions at Cabinet and at lower levels, m short, 
through any of the multitude of decisions and statements and 
actions which comprise conventional procedure 
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THE GOVERNOR-GENERAL 

Executive pow er m Canada has always borne a strong 
resemblance to executive power in Great Britain from which 
it is, of course, in very large measure derived The King, as 
head of the state, is represented in Canada by the Governor- 
General, and the general position of the latter corresponds 
today, more than ever before, to that of the Sovereign The 
Governor has tended to follow the same path which had been 
marked out a few generations earlier by his august principal 
and he now shaies substantially the same disabilities He 
is a legal survivor who has contmed to remain a political 
necessity — the once supreme chief whose powers have largely 
passed into other hands, yet who has ne\ertheless retained a 
substantial residue of lus fonner ascendency and importance 
Authority has gradualh been succeeded by influence, obvious 
and aggressn e leadership has been replaced by the more 
subtle and intangible piessuie of suggestion and persuasion 
For the Governors influence on go\crnment is not neglig- 
ible, although it rarely occurs through the exercise of his 
visible and more public functions His talents find ex- 
pression quietly and unobtrusively' behind the scenes, and 
this is made possible and ellective because the office itself 
carries an established tradition of integrity , unselfishness, and 
public service 'this tradition as well as the atmosphere 
which surrounds the institution derive much of their potency 
from the influence which Hows from the throne itself, for 
while Canadians nevei look upon the monarchy with the 
same regard which is usuflly bestowed on it m Britain, there 
is undoubtedly an emanation of a milder sort wdnch makes 
itself felt across the Atlantic Ihc historical kingship, m 
short, strengthens not only the modern King but his repre- 
sentative as well, the prestige, the dignity, the antiquity, the 
past record of the monarchy are all transferred in some 
measure and help substantially to maintain the repute and 
vitality of the office of the Gov crnoi -General 

l(i5 
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The general decline m the Governor’s position and espe- 
cially the effects of the introduction of lepresentative and 
responsible government have been traced in some detail m 
the preceding pages His powers, originally autocratic but 
progressively diminishing with advances m self-government, 
w ere by the turn of the century beginning more and more to 
resemble those of the King, and the tune was clearly not far 
distant when the identification would be virtually complete 
Here and there, however, the Governor had been able to 
withstand the encroachments of the Cabinet, notably in 
1896, when Lord Aberdeen had refused to agree to appoint- 
ments made by a defeated Government Thirty years later 
another refusal occurred when Lord Byng declined to grant a 
dissolution which had been requested by the Prune Minister 
In this last dispute the Governor- General won but an 
empty victory, for the consequences were far-reaching and 
definitely to the detriment of the long-run powers of his 
office Not only was the position of the Prime Minister, 
Mr Mackenzie King, vindicated at the general election 
which almost immediately ensued, but a few months later 
Mr King went to the Imperial Conference in London, de- 
termined to prevent m the future any re-occurrence of what 
he considered to be an undue interference with the consti- 
tutional powers of the Prime Minister The result was the 
formal statement by the Conference, 1 that the Governor- 
General of a Dominion was the representative of the Crown 
and not of any department of the British Government, and 
that his position m relation to the administration of public 
affairs m the Dominion was essentially the same as that of 
His Majesty the King m Great Britain 

The Imperial Conference of 1926 thus not onl> en- 
deavoured to clarity the position of the Governor-General m 
i elation to the government of a Dominion, but it declared 
his complete divorce from the British Government as well 
This was a radical change, and directs attention to another 
arid very important side of the Governor’s former activity 
f rom earliest times he had been called upon to discharge a 
double task he had been not only the head of the Dominion 
l Supra, p b2 
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(or colonial) government, but also the representative and 
mouthpiece of the British authorities, m that lie «as charged 
with the duty of guarding the \\ ider interests of the Empire 
from colonial interference and encroachment 1 he former 
task had affected his relations with his Cabinet and the 
Canadian people, and necessitated (at Jeist in later } ears) 
the utmost neutrality m Canadian politics, the latter might 
compel him to take a stand which, while reflecting the desires 
of his principals m Britain, would nevertheless exacerbate his 
relations in Canada In very early days the British interests 
were carefully cherished, but as responsible government be- 
came more firmly rooted, local welfare tended to become the 
dominant consideration This was partly due to a mounting 
Canadian control over matters which had formerly been 
earmarked as of Imperial concern and also (another aspect 
of the same basic growth of Canadian nationhood) to a change 
of attitude and approach by the Bntish Government Im- 
perial considerations, in short, not onl> arose less frequently, 
but they became subjects for discussion and compromise 
rather than dictation and summaiy action This general 
tendency was rapidly accelerated by the active Canadian 
participation m the First World War and the stimulating 
effects of the struggle on the growth of national sentiment 
The Governor-General s powers had thus by 1926 been 
assailed for almost sixty >ears by two forces moving in from 
opposite directions, >et both dominated by one common 
purpose— the desire of the Canadian people for more self- 
government Canadians disliked an irresponsible official 
interfering m the political affairs of the Dominion and they 
were equally unwifling to permit their external affairs to 
remain outside their ow n control The Governor-General, as 
an active head ot the local government and as the guardian 
of Imperial interests, stood in the wav of both these legitimate 
ambitions, although precedents had been steadily accumu- 
lating which made his old position more and more difficult to 
maintain Thus by 1926 the besiegers had captured many 
of the outer works of the Governor’s citadel, and it needed 
only one or two Imperial Conierences and the Statute of 
Westminster to complete the conquest, or, to be strictly 
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accurate, to capture so much of the main stronghold that one 
or two small bastions could be generously and safely left in 
the hands of the defender 

The British North America Act, as has been alieady 
indicated, is curiously silent on the subject of the executive 
power m Canada While this reticence may be explained 
in part b> the influence of custom and precedent m the 
colonial governments of the Confederation period and the 
anticipated continuance of that influence m the government 
of the new Dominion, it was also a logical consequence of the 
reliance placed on the common law as a vital interpreter of 
the unwritten portion of the constitution The courts of 
England had been accustomed for centuries past to deflne 
the scope of executive authority, 1 and it was assumed m 1S07 
that the colonial and English courts would continue to 
perform the same useful function m the Dominion of Canada 

The central institution exercising general executive au- 
thority was the Crown Writers on the British constitution 
have vied with one another m coming striking phrases to 
illustrate the unique character and position of the Biitish 
Crown it has been labelled by one scholar as “a convenient 
working hypothesis,” and by another as ‘'a convenient coiei 
for ignorance” While the concept is undoubtedly elusive 
and difficult to confine within the terms of a simple definition, 
it may be described as that institution which is possessed of 
the sum total of executive rights and powers, exercised by 
the Sovexeign, by the individual or collective action of the 
King’s Ministers, or by subordinate officials It is the 
supreme executive authority which maY become manifest 
through a number of outlets Its nature and its profound 
importance in English government are best indicated by the 
fact that the greater part of English constitutional dev elop- 
ment has been concerned with the changing conception ot 
the Crow n and the shifting m the exercise of its powers The 
long struggle m which Parliament tried to block and mitigate 
and direct the powers of the King finally resulted in the 
former taking almost complete control, not, however, by 

*E g , the powers of the executive regarding government in settled and con 
quered colonies, supra, pp 5 6 
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checking the So\ eic ign or openly seizing pow er but indirectly 
and almost surreptitiously by gaming possession of and 
exercising lus functions thiough the supplying ol ad\iee and 
the maintenance of the authority ol the Crown i lie King 
himself is now ible to do virtually uu thing without the 
authorization ol his constitutional adeiseis, the Cabinet, who 
are, of couise, always accountable to Parliament The 
constitutional King is like the man possessed of devils the 
spirits ha\ e gained the upper hand, he no longer controls his 
own mo\ements, and he cannot, therefore, in all fairness be 
held to account for his official acts and decisions The King 
can do no w rong, sun ply because his adi islis lift the responsi- 
bility from his shouldeis and transler it (o their own 

The personal King of history has thus been in large 
measure displaced by or ti anslormed into the modern Crown, 
the formal institution , and while the powers of the old English 
King have in one sense lunaincel to a material degree un- 
changed, they ha\e now become the powers of the Crown, 
not exercisable by the Sinerugn m person but through 
responsible officials speaking and acting m his name The 
Crown is thus the institution apart from the incumbent of 
the moment kings may come and kings may go, but consti- 
tutionally and legally the Crown gOLS on forever, relatively 
undisturbed by the impermanence ol sovereigns 1 “Once 
upon a time,” runs the 1 ur> tale, “there w as a King who was 
very important and who did very big and very important 
things He owned a nice shmv crown, which he would wear 

AiTi eVpCA.idii'y grama uCOasiufia , 'u iA fi Va di'iC AiTi iW ViC 'ivCpA at 

on a red vehet cushion Ihcn somebody made a Magic 
The ci own was c n dully stored m the Tower, the King moved 
over to the cushion and was transformed into a special kind 
of Crown with a capital lettei, and this new Crown became 
in the process something else, no one knows exactly what, 
for it is one thing today , another thing tomorrow, and two or 
three things the day after that The name given to the 
Magic is Constitutional Development ” 

The powers of the British Ciown aie very wude indeed 
and are domed from two sources — statute and common 
law The powers springing from the former source are, of 
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course, found in acts of Parliament, those derived from the 
common law are the survivors of the original powers pos- 
sessed by the early English sovereigns before Parliament in 
the modem sense existed, and are generally described by the 
term “prerogative M1 '/“Prerogative" says Dicey, “is the 
residue of discretionary or arbitrary authority which at any 
given time is legally left in the hands of the Crown " 2 7 he 

authority was originally very extensive indeed, and included 
the general powers vested m the monarch as supreme execu- 
tive, law -giver, judge, and warrior, but succeeding centuries 
have seen these reduced and limited by various contractual 
agreements (such as Magna Carta), by statutes (such as the 
Bill of Rights), and by simple disuse The remainder is 
clearly not nearly so extensive as the original powers, but 
there is still a very substantial “residue" which Parliament 
has permitted to remain under the control of the Crow n, 
although any of this can, of course, be abolished by Parlia- 
ment whenever it desires to do so 

Prerogative powers have the same legal validity as those 
conferred on the Crown by statute, and w hile they are almost 
entirely exercisable on the responsibility ot Ministers, there 
is within this area a very small segment of independent 
authority Statutory powers are fairly simple, obvious, 
explicit, and readily ascertained, but the prerogative, finding' 
its origin in the misty past and interpreted by the courts 
only as the occasion has arisen, is comparatively uncertain 
and indefinite Statutory powers are constantly being in- 
creased and hav e m fact., heetL enormously extended in recent 
years Prerogative powers, on the othar hand, can shrink 
but clearly cannot be enlarged, for it a new executive power 
rests on valid precedent, it is no extension but meiJy a 
revival, and if it is given a new lease of life by act of Parlia- 
ment it becomes a statutory power and not prerogative Yet 
the prerogative is extremely important, and its significance 
may be readily appreciated by considering the part played 
in English government by the following, which are broadly 

l These are the prerogative powers “Prerogative" mav also include certain 
rights and attributes of the Crown, such as escheat, perpetuity, etc 
\ V Dicey, Law of the Constitution (8th ed ), p 420 
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prerogative powers, although they may to sonic degree have 
been affected by the enactment of statutes the appointment j 
and dismissal of public sen ants, the summoning, prorogation, ) 
and dissolution of Parliament, the creation of peers and con- 1 
ferrmg of titles of honour, the pardoning power, the power to 
do all acts of an international character, such as the declara-\ 
tion of war and neutrality, the conclusion ol peace, the/ 
making or denouncing of treaties, and the establishment or) 
termination of diplomatic relations 

Executive power m Canada is similarly vested in the 
Crown, which manifests itself m both Dominion and prov- 
incial governments, but in each instance the Crown natur- 
ally acts on the advice of a different Cabinet The powers 
of the Crown m Canada spring from the same double origin 
of statute and preiogative, although both are one step further 
removed from their respective sources 1 The statutory 
powers come for the most part directly or indiiectly from the 
British North America Act, the great majority being found 
in acts of the Canadian Parliament The prerogative powers 1 
are delegated by the King on the advice of the Canadian 
Cabinet to his representative, the Governor-General The 
appointment of the latter and this delegation of power occur 
through what are known as the preiogative instruments — the 
Letters Patent, the Instructions, and the Commission, 2 
although m addition to this specific passmg-on of the pre- 
rogative powers there is also assumed to be a general implied 
devolution by both statute and prerogative which is co- 
extensive with the Dominion’s legislative power and is as 
great as may be necessary to enable the executive government 
to be effectively conducted Prerogatives which affect the 
Dominion may now be swept away by enactments of the 
Canadian Parliament, and prerogatives which have lapsed 
may on occasion be revived by executive authority if such 
revival is sustained by the courts 

Provincial prerogative powers (bo) not statutory powers) are removed 
vet another step tor thev are delegated b\ the prerogttive instruments issued 
by the Dominion Governor-General-in-Council 

2 "The letters patent are not varied for each Governor, but made 
applicable to him bv the com mss ’on ivhich appoints him to the office defined 
in the letters patent and regulated by the instructions " A B Keith, Responsi ble 
Government in the Dominions (1928 ed ), I, p 81 
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A significant difference, however, between the use of the 
prerogative power in Great Britain and in Canada is that 
very substantial parts have not been transferred and hence 
are not exercisable by the Go\ernor-Gcnnal, but remain 
with the King acting on the advice of the Canadian Cabinet 
Canadian prerogative powers (leaving those of the provmcul 
governments out of consideration) are thus divided into those 
performed by the Crown in Canada and those performed by 
the Crown m England on Canadian advice — a dichotomy 
which is, however, not nearly so confusing as might appeal at 
first glance For the line had been drawn with tair clantv 
in the earlier days when the British Government advised the 
King on certain matters which have now passed undu 
complete Canadian control, and that eailier distinction has 
been perpetuated m somewhat altered form by substituting 
the Canadian for the British Cabinet That part ot the 
prerogative w hich deals vv ith the granting of honours and 1 lie 
conduct of foreign relations is in this special cat ego i> , and 
hence if the Canadian Government wants to have honours 
bestowed, 1 or war declared, or plenipotentiaries appointed, 
-or treaties ratified, or action of a similar kind taken, it adv ises 
the King and not the Governor-General to giv e the necess uy 
authority The passage of a Seals Act in 1930. however, 
has made it possible for these matters to be dealt with by 
the Governor-General if the consent of the King cannot 
conveniently be obtained But the general practice hitherto 
has been to exercise this group of prerogative powers directly 
through the King 

The Governor-General is therefore not m the same pus'- 
tion as the Sovereign m regard to the exercise of certain of 
his powers, although it would not be at all impossible to 
bring about an approximate equality in this respect But 
such an effort would not begin to meet the demands of the 
Imperial Conference of 1926 and give the Governor “in all 
essential respects the same position m relation to the adminis- 
tration of public affairs m the Dominion as is held by his 
Majesty the King m Great Britain ” Such a task is beyond 

For obvious reasons these could not include peerages if they were to involve 
seals in the House of Lords 
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the competence of an> Imperial Conference or any Parlia- 
ment, fur there arc inherent fundamental differences of 
position and status that cannot be overcome, and these w ill 
frequently influence the functioning of the office and introduce 
factors which make any real parallel m some respects quite 
impossible , 

The most obvious difference lies m the way in which the 
two positions are filled, for there can be nothing m Canada 1 
to match the hereditary element which is so vital a part of 
the British kingship The history of the choice of Govemors- 
General in Canada presents one of the best examples of a 
constitutional development which has been brought about 
through changes in custom and procedure and entirely apart 
from statute and formal amendment The old method of 
appointment was by the Sovereign on the advice of the 
Colonial Secietar) with the approval, of course, of the British 
Prime Minister After 1890 (following a protest from Queens- 
land) the method was altered by consulting with the 
Dominion Government before the appointment was made 
Curiously enough, this procedure, while common, was not 
mvariabl) followed In 1916 the Canadian Prime Minister 
was simply informed, without an) preliminary consultation, 
that the Duke of Devonshire was to be the new Governor, 
while on the other hand it is understood that on one occasion 
at least another Dominion was sent a list of three or four 
names from which the Cabinet was allowed to make its 
choice — a decided step in the direction of greater Dominion 
participation 

The Imperial Conference of 192b ushered m the modern 
period of appointment, for if the Governor-General “is not 
the representative or agent of His Majesty’s Government in 
Great Britain or of anv Department ot that Government,” 
the British Cabinet obv lously could not continue to make 
the choice In short, the Prime Minister of Canada recom-j 
mends the appointment to the King, and the latter acts on 
the advice so given, although it seems to be customary to 
ascertain His Majesty's wishes in the matter by previous 
consultation, inasmuch as the Governor is m a very real 
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sense the Sovereign’s representative Vet another consul- 
tation occurred on at least one occasion in Canada, and it 
may prove to be an accepted practice Mr Bennett stated 
m 1936 that when Lord Tveedsmuir’s name was being 
considered, he, as Prime Minister, first discussed the matter 
with. Mr Mackenzie King, the Leader of the Opposition, so 
that the Go\ernor’s appointment was in effect quite non- 
partisan m character inasmuch as it carried the approi al ot 
the leaders of both major parties 

This new relationship between the Governor-General and 
the Canadian Cabinet has left a number of constitutional 
provisions m the air without any logical support It has, 
tor example, caused one part of the prerogative instruments, 
the Instructions, to become not only an anachronism but an 
absurdity. The Instructions tell the Go\ernor how certain 
of his powers are to be used, and (despite set eral amendments 
in 1951/ une clause still authorizes him to use his own judg- 
ment in granting pardons and repae\es when Imperial 
interests are iut olved \ et w ere he in the latter contingency 
to set himself against the wishes of his Cabinet, it could and 
doubdess would '.through its advice to the Kmgj alter the 
Governor s Instructions in such a way as to secure his immedi- 
ate acquiescence The Instructions, in short, hate become 
waste paper, tor whatever can appear there via the King can 
be given to the Governor more expeditiousK and directly 
via the Prime Minister 

Certain parts of the British North America Act relating 
to the Governor’s position have also been affected, yet no 
amendments to the Act hate been made to bring it into 
conformity with modern conditions The Got emeu has 
'power (Sections 55-7 J to withhold his assent from a bill 
passed by the Canadian Parliament or to reserve a bill lor 
the signification of the pleasure of the King in Great Britain 
Both these powers, although still legally extant, hate been 
rendered quite obsolete by disuse and the declarations oi the 
Imperial and other conferences from 1926 to 1930 1 The 
explicit obligation imposed by the British North America 
Act to keep the British Government informed of the acts 

'Imperial Conferences of 1926 and 1930, Conference on the Operation ot 
Dominion Legislation and Merchant Shipping Legislation, 1929 Supra, pp 62-3 
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passed by the Canadian Parliament (to permit of possible 
disallowance) was faithfully observed until 1942 when it 
was quitely discontinued 1 This was followed in 1947 bv the 
passage ot an act amending the Canadian statute which had 
provided for transmission of copies of current acts to the/ 
Governor-General and to the British gov ernment 2 

Past Governors-General have varied widely m quality 
All have possessed the essential qualification of being what 
Queen Victoria called “proper persons,’’ that is, of excellent 
social standing, although this has sometimes led to other 
more essential attributes being sluned over or ignored It 
is difficult, for example, to avoid the feeling that the emphasis 
was somewhat misplaced when Queen Victoria approved the 
appointment of her son-in-law, the Marquess of Lome, with 
the comment that the office would provide a “distinction for 
Lome” and a “fine mdqaendcnt position for dear Louise ” 3 
When Lome’s term had expired the Queen suggested the 
appointment of her son, Prince Leopold, but the British 
Government preferred Lord Lansdowne 4 Other members 
of the Royal Family, howevci, have occupied the position 
and have served with moderate distinction Sir Robert 
Borden, who was by no means an unfriendly critic, has 
recorded that the Duke of Connaught “laboured under the 
handicap of his position as a member of the Royal Family 
and he never fully realized the limitations of his position as 
Governor-General,” 3 an estimate which can scarcely be re- 
garded as strengthening the argument for such appointments 
Perhaps an adequate comment on another “proper person” 
who became Governor was that supplied by a contemporaiy 
Canadian periodical which described the Duke of Devonshire 
as one who “does not overpower with his brilliance, nor is 
his intellect an amazingly bright one, but he has a pleasing 
manner ’ 6 

1 Can H of C Debates, \pril 5, 1943, p 1829 
2 Can Statutes , 11 Geo VI, c 44 
3 Letters of Queen ViUona (Second Series'), II, p 631 
'Ibid, III, p 422 

5 Robert Laird Borden His Memoirs, II, p 604 

8 Hug)i S Ei) rs “The New Governor- General," Canadian Magazine , 
Feb , 1917, p 312 
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A small but important group of dubious merit has been 
composed of professional soldiers whose inelastic minds, and 
an experience and outlook far removed from the complexities 
and compromises of politics, have generally proved an inade- 
quate equipment for the trying role of constitutional monarch 
A hundred years ago appointments of this nature were much 
more common than today, although the complaint of Joseph 
Howe regarding Governors whose minds had become disci- 
plined through years of military ser\ice “into a contempt for 
civil business and fractious impatience of the opinions’’ ul 
all of lower rank retains at least some ol its force 1 Lady 
Byng, for example, has recorded with an air of complacent 
virtue that both she and her husband “always shunned and 
detested politics,” 2 an attitude which, whatever its justili- 
cation, provided a strange equipment for the tasks awaiting 
them at Rideau Hall But the above types include the dull 
Governors and the failures, there have happily been others 
whose capacity was undoubted, whose interests were compre- 
hensive, and whose talents won recognition not in Canada 
alone but other countries as well Duffenn, Lansdownc, 
Giey, and Tweedsmuir, for example, were able men in any 
company It is but fair to add that appointments made on 
the advice of the Canadian Government have yet to demon- 
strate an unmistakable superiority to those made befoie 1920, 
although that of Lord Tweedsmuir may be regarded as an 
encouraging portent 

The term and tenure of the Governor-General furnish 
further illustrations of the impossibility of making his position 
simply a replica of that of the King in Great Britain His 
term may be simply, if somewhat ambiguously, stated as 

J Letters to Lord John Russell, 1839, in Speeches and Public Letters of Jost ph 
Hoa.e (ed by J A Chisholm), I, p 235 “If then Governors are to be selcUi d 
from the united services, it is evident that mere soldiers or sailors are not to be 
preferred I do not sav that men should be rejected because they have fought 
for their country the highest qualities of the warrior and the statesman have 
oltcn been combined But if we are to have rulers snatched from the tented 
field or the quarter-deck, they should be men to whom the British Constitution 
does not appear a prurient excrescence, defacing the articles of war, mm of 
enlarged minds, accustomed to affairs, studious of the history of their countrv 
and possessing great command of temper” Letters to Lord John Russell, 
1846, in Speeches and Public Letters of Joseph Howe, I, p 619 

Viscountess Byng, Up the Stream of Time, p 171 
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being officially lccognued ns si\ years, customarily treated 
as five years, \\ hile on occasion it has been sc\ en yeirs His 
office was fonncily held at the pleasure oi die British Gov ern- 
ment, a tenure which made him vatu illy independent of any 
control by the Dominion although a petilion for his recall 
would probably have been heeded by the Colonial Office 
This situation has pei force changed since the Imperial 
Conferences of I92b and 1930 declared his complete freedom 
from the British Government He may now be removed by 
the King acting on ad\ ice tendered by the Canadian Cabinet 

The result is that the Governor is placed, potentially at 
least, at the mercy of his ow n Cabinet, a subordination w hich 
makes assertions ol independent opinions unlikely and any 
strong line of conduct impossible and is apt as well to under- 
mine his influence and reputation for impartiality For it 
must be assumed that this power of advising the King to 
remove a Governor is not merely nominal but real, and that 
the King will act on advice so given The period of full 
Dominion status has been short, but then has been tune for 
one decisive precedent on the fate of a Governor who hap- 
pened to incur the enmity of his Cabinet Mr James 
McNeill, the Governor-General of the lush Free State, was 
removed m this way m 1932 for the most trivial reasons and 
a successor was chosen who was more closely identified with 
the De Valeia Government Such drastic action, it need 
scarcely be added, was quite at variance with the tradition 
of the independence and pai ty neutrality of the King’s 
to «t Cb/v cnnvu A i under. fJm. qnrtirj flar arm mu- 
stances violated one aspect of this tenure, the new and 
partisan appointment violated another This unsavoury 
precedent stands, however, as a menace to the tenure of all 
Dominion Gov ernurs 

The British North America Act states that the Governor- 
General is to receive a salary of £10,000 a year “unless altered 
by the Parliament of Canada,” although it may probably be 
assumed that the amount would not be reduced during a 
Governor’s term of office One y ear after Confederation the 
Dominion Parliament passed legislation to cut the salary to 
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£6,500, but the retiring Governor, with a strong appreciation 
of trade union principles, reserved the bill for the signification 
of the pleasure of Her Majesty’s Government in Great 
Britain The British Government thereupon refused its 
assent, giving as a reason that the proposed reduction would 
place the office in the third salaried class among colonial 
governments and that the small return would make it very 
difficult to induce an outstanding person to accept the posi- 
tion The proposed reduction was, in fact, too much iur 
Lord Mayo and he refused to accept the post He chose 
instead the Governor-Generalship of India — where he was 
assassinated The Canadian Parliament at a later date, 
indeed, found that it had to augment the salary with faulv 
generous amounts for living expenses Today the salary is 
still £10,000, but clerical and travelling allowances, together 
with fuel, light, telephones and general upkeep oi Rideau 
Hall, a part of the Quebec citadel, and two railway cars add 
between *>125, 000 and $150,000 to the annual charge 

The functions of the Governor-General are many and 
varied, but they may be divided into two broad categories 
depending upon the manner in which the Governor partici- 
pates m their discharge The first comprises those functions 
which are, so far as he is concerned, purely nominal and are 
performed automatically and inescapably on the advice of 
his Cabinet These (which may spring from cither pre- 
rogative or statute) need not be dealt with here, for they are 
more properly considered as functions of the Cabinet, the 
Governor’s participation being that of giving his consent as a 
matter of routine to the adv ice tendered If his duties were 
confined to procedures of this nature,"' the post could most 
certainly be regarded as superfluous and its continuance 
would be extravagant folly There is, however, a second 
group of functions which forms a part of the prerogative 
powers but which, unlike some other powers of the same 
origin, has continued to be closely identified with the Gover- 
nor as a person and has not been brought under Cabinet 
control In these functions the Governor as an individual 
takes an active part and their exercise will vary greatly w ith 
his special capacity and character It is these which furnish 
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the major justification for the simulacrum of kingship at 
Ottawa The constitutional monarchy as it is know n through- 
out the British Commonwealth is far from being a useless 
survival which through inertia or kindness of heait has been 
allowed to linger on It is no atrophied organ of the body 
politic, but an impoitant paxt with useful and even vital 
duties to perform Cabinet go\ eminent, in short, presup- 
poses some central, impartial figure at its head which at | 
certain times and for certain purposes supplements and aids 
the other more active and partisan agencies of government 
In the first place, the Governor-General is charged with) 
the duty of seeing that there is always a Prime Minister and - 
a responsible Cabinet m office One of the great merits of 1 
cabinet government is its ready adjustment to change and 
particularly the speed and ease with which a new adminis- 
tration can step into the shoes of its predecessor On most 
occasions this change of rulers is a purel> mechanical opera- 
tion, for it may happen that only one person will be in a 
position where he can accept the Prime Ministership with the 
assurance of receiving the indispensable parliamentary sup- 
port At such times the task of the Governor is extremely 
simple and calls for nothing but a formal request to the 
obvious person to take the responsibility of constituting a 
new Cabinet Thus if a Prime Minister resigns after his 
party’s defeat in a general election, the Leader of the Opposi- 
tion or of the major Opposition part} must be the automatic 
choice , or, if the vacancy can be anticipated or if time permits, 
the majority party will select its leader and thus again make 
the Governor’s choice merely a formal one In 1920, for 
example, when the Retirement of Sir Robert Borden was 
imminent, the Cabinet and the Government party members 
held prolonged conferences and even took a ballot to ascertain 
the views of all the party supporters Although a difference 
of opinion developed between the rank and file and the 
Cabinet, agreement on Mr Meighen was eventually reached, 
and three days before Sir Robert Borden resigned the 
Governor requested Mr Meighen to form a new Government 
There are other times, however, when the choice is neither 
obvious nor simple A sudden death or resignation or party; 
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dissension may cause the office of Prime Minister to hll un- 
expectedly vacant and someone must be charged with the 
duty of seeing that it is filled immediately and to the satis- 
faction of the Commons It is the Governor’s task to take 
the initiative and pursue the matter unceasingly until a new 
Prime Minister is m office This may m\ olve consultation 
with those who the Governor feels can gi\e sage ach ire 01 
it may necessitate preliminary negotiations with potential 
Prime Ministers to discover if they want the position, it the} 
can form a Cabinet, and if the> are able to coimnand the 
support of a majority in the House In any e\ent the 
responsibility for making the final choice rests with the 
Governor, subject, of course, to the selection being sustained 
m the House of Commons Thus Lord Aberdeen in 1S94 
called in Sir Frank Smith to advise informally on a successor 
to Sir John Thompson, and m 1896, after first sounding out 
Sir Donald Smith, he asked Sir Charles 1 upper to succeed 
Sir Mackenzie Bow ell The Governor-General has not been 
called upon since then to use his own judgment in selecting 
a Prime Minister, but there is no reason whatever to assume 
that the power has vanished in the mten al There ha\e 
been two occasions in recent years lor the exercise of this 
power m Great Britain, 1 and the conscription crisis m Canada 
in 1944 might easily have resulted in the Go\ernor bung 
compelled to choose a successor to Mr Mackenzie King - 
- v A second duty of the Governor-General is to offei his 
services as a mediator and conciliator between the political 
party leaders when the occasion warrants* Intervention ol 
this kind is usually ol an emergency nature and will occur 
only in time of crisis Thus the Duke of Dev onshire in 1917 
summoned Sir Robert Borden, Sir \\ llfnd Launer, and foiu 

‘King George V m 1916 called a coherence ot Mr Asquith, Mr Llo d 
George, Mr Bonar Law, Mr Baltour, and Mr Arthur Henderson to aid him 
in choosing a successor to Mr Asquith who would be reasonably sure of support 
in the Commons In 1923 he exercised a genuine choice when he selected Mr 
Baldwin in preference to Lord Curzon as the successor to Mr Bonar Law 

2 An unusual example ol this succession occurred in Australia in Jul\, I'll 1 ! 
On the death of the Prime Minister the Governor-General chose Mr 1 inncis 
Tordc as his successor Wilhin a few da>s, however, the Labour pai tv caucus 
met and somewhat unexpectedly chose Mr J B Chiflev as then new lenkr, 
an act which resulted in Mr Fordc’s immediate resignation and the Governor 
General requesting Mr Chifle> to assume office 
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others to a meeting at Government House to discuss the 
general political situation, involving coalition government, 
conscription, and the possible avoidance of a war election 1 
Governors have sometimes intervened in a different kind of 
quarrel, that between the Dominion and a province Shortly 
after Butish Columbia’s entrance into Confederation Lord 
Dufferm endeavoured to chaim awav the bitterness between 
that province and the Dominion, and twenty years later 
Lord Aberdeen held a series of interv lew s w ith the Premier 
and Attorney -Geneial of Manitoba on the separate school 
issue Efforts of this kind, however, raiely meet with more 
than a modicum of success, and there is always bound to be 
some doubt at what moment, if at all, intervention by the 
Governor-General should occur or whether matters should 
be allowed to take their normal though admittedly more 
troubled course In short, the Governor’s mediation inj 
the past has been of v cry doubtful utility , and there is nothing, 
to suggest that it will be given any encouragement m th& 
future 

Govemois-General have also been expected at times to 
act as quasi-diplomatic agents formerly under instruction 
from the British Government, latterly from that of Canada 
This activity has in practice been confined to the paying 
of official visits to the United States In early days these 
trips frequently had a definite and avowed diplomatic 
purpose, but today they are, on the surface at least, nothing 
more than gestures of goodwill and friendliness to a great 
neighbour But, as President Roosevelt pointed out, there 
was nothing to prevent him and Lord Tweedsmiur from 
sitting on the same §ofa and soliloquizing aloud, and if one 
overheard what the other said, that was unavoidable It is, 
indeed, probable that these social calls are still occasionally 
used to review unofficially and tentatively matters which 
are of common interest to the two nations, although their 
usefulness for purposes of diplomatic intercourse is very 
obviously restricted 

*A British parallel is found in the conference of party leaders called by the 
King in 15)14 when the Home Rule controversv reached the most acute stage 
of its many acute stages 
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The Governor is also the social head of the country and 
has always been supposed to exercise a moral leadership as 
veil This is, of course, a direct inheritance from England 
and one which received far greater prominence m Victorian 
times v hen the Queen was a model of the social if not of all 
the constitutional proprieties 1 Greater emphasis is laid 
today upon leadership m various fields of worthy endeavour 
and music, art, social service, public health, youth move- 
ments, history, literature, education, the universities, the 
theatre, and all commendable phases of the naUonal life 
come under the notice and patronage of the Gov emor and 
his v\ ife 2 But in voicing his views on any of these matters 
he must go warily lest he should unwittingly trespass upon 
what some touchy person, political party, or organuation 
considers to be a controversial issue on which ollicially and 
publicly he must have no opinion A Governor has been 
severely called to task for praising in the most general terms 
a distinguished Canadian statesman , others hav e been 
accused of trying to win converts for aiding Imperial defence 
or for promoting Imperial trade, Earl Grey was attacked 
for giving his views on such innocuous topics as co-operative 
societies and retail merchants’ associations “For nearly 
five years,” said Earl Grey, “I have, quite conscious of m\ 
constitutional limitations, walked the tight-rope of plati- 
tudinous generalities and I am not aware of having made 
any serious slip ” Distrust of the expressed opinions of the 
Governors in office before 1926 was certainly due in some 
measure to their intimate relationship to the British Govern- 

'Even Victom’s leadership in society was occasional! v questioned on 
Charles Dilke once told of a peer "who had enumerated certain houses in which 
vou must be at home if pretending to the exclusive social set It was objected 
that the inmates of some among these houses were persons whom the Ouci n 

would not receive The Queen' 1 said — in a tone of pained surprise 'the 

Queen was never in societv ' ” S Gwjnn ind Gertrude M Tuckwell, Lift oj Si r 
Charhs Dilke, II, p 554 

These well-meaning efforts are not always appreciated "The Earl [u! 
Aberdeen] himself was a sensible and inoffensive man, but his wife was the most 
aggressive busybody who ever presided over Rideau Hall” Toronto Saturday 
Night, Oct 4, 1808 "There is a teehng ot relief that school is out and that the 
schoolmaster and schooLtrustress have gone away On e' a m nation, I thmk ' f 
is improbable that Canadians could be found to have profited much b\ the 
good-natured and well-intentioned efforts of Lord and Ladv Aberdeen ” Ibid , 
Nov 10, 1898 
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ment, and hence the recent separation of the office from 
British influence ma> lead to a gi eater tolerance and leniency 
m the general public Exception il discretion m all public 
utterances is nevertheless an inescapable although somewhat 
galling consequence of a system under which the Cabinet 
must assume responsibilitv foi any words of the Go\ emor 
on a public question and whcie Opposition parties he in 
wait for unguarded words with which to belabour the re- 
sponsible Minister The Governor is perforce compelled to 
express himself as best lie ma> in what Lord Tweedsmuir 
described as “Gov ernor-Gi neiahties " ‘Once,” said Lord 
Tweedsmuir in addressing the United States Senate, ‘‘I was 
like you I was a fiee and independent politician I could 
liberate my mind on any subject, anywhere, at any time, 
at any length I pleastd I had an ollicml chaxacter, and, 
like you, I had also a pm ale character Now, I am in the 
unfortunate position of having no private capacity, but only 
an official one 7,1 

One side of the Gov emor- General’s social activity is 
entertainment, and this is expected to include the members 
of the Parliament, the civil servants, the diplomatic corps, 
and any person of distinction who may be within reach 
Here, again, time has brought some changes, for even the 
most sociable of modern Governois could not hope to rival 
the determination and thoroughness with which their 
Victorian predecessors flung Ibemsehes into the absorbing 
task of prov idmg entertainment for their guests A I r Harold 
JVicoJson has recounted \uth mingled awe and delight the 
hospitable efforts of his leiatives, the Duftcrins 

The record of thur entertainments luv\es one aghast There were 
drawing-rooms, picnics, receptions, ‘ diums,” dinners, balls, torchlight 
processions, garden parties, bazaars, reg ittns, and amateur theatricals 
There were concerts also and carelullv prepared tableaux "The first part 
of the programme,' Lady Duherm records, "consisted of vocal music by 
amateurs Then Rosa d Erma sang four songs capitally Three very 
pretty tableaux closed the entertainment The Di_ath of Cleopatra, The 
Expulsion of Hagar, and a group of doner girls Nelly being one of them " 

It was not so much by the reckless expenditure of his persona) lortune 
that he won the heart of the Dominion as by the zest with which lie flung 


l Lord Tweedsmuir, Canadian Occasions, pp 59-bO 
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himselt into Canadian interests and pastimes Da\ after da\ he could he 
seen skating, sleighing, tobogganing, snow -shoeing, or in summer fishing 
at Tadoussac or sailing his cutter in and out of the shipping of the hr 
Lawrence He became particular!}' adept at curling spending hours in the 
little curling rink at Montreal, which to this dav is plastered with photo 
graphs ol his matches or of the competitions which he encouraged 1 

Closely associated with the Got emor's social acti\it\ 
are his duties as the ceremonial head of the go\ernm<nt 
He must, of course, open Parliament, recene foreign diplo 
matic agents, and perform similar routine functions hut lit 
must also go on tour throughout the Dominion once or twice 
a year and, in the course of his tra\els, lay cornerstones, 
listen to innumerable addresses from municipal authont’e- 
attend exhibitions, open museums and hospitals, mil 
generally carry out all the wearisome tasks which the King 
is expected to do in Britain 2 

The c}nic may well question the purpose that is -u\ed 
by many of these barnstorming performances throughout 
the Dominion, but there can be little doubt that ex en the 
most democratic countries desire this sort oi thing and the 
onl} real question to decide is what person is to spend L>- 
time at it History records, for example, that Pi evident 
Coolidge (“Silent Cal”,) thought it necessar) to dt-ln ei 
twenty -eight speeches to xanous bodies in the xe^r HU"i 
He “addressed the Germans on March 12, the Xurwtgi 
on June 8, the Xegroes on June 25, the Swedes on Juli J 
the Irish on Juh 21, the Latin- Americans on October 2s 
and the Italians on No\ ember 24 Among the gioups ic> 
which he talked were automobile mew, contractors, trv-u- 
company officers, imestment bankers^ newspaper edit n? 
motion-picture magnates, marine engineers, mining engine* 
mechanical engineers, and farmers ’’ On one occasion 
three hundred school children were brought to Washington 

Harold Nicolson, Helen s Terser, pp 155-6 

"Certain of the ceremonial functions mav occasionalh lead to the Go erm i 
General forgetting that in these he is primarily an ornament and not a re^pon-i 1 L 
official The Duke of Connaught, for example was lor a time impri-ai-d vu i 
the importance of his post as Commander-in-Chicf oi all the Canad an -rnioi 
forces and Sir Robert Borden was lorced to reni nd him that his comm aid 
supposed to remain as nominal as that of the King n England Ruhr! Lwrd 
Borden His Memoirs, I, p 461, II, p 604 

3 C M Fuess, CaLm Coolidge , p 370 
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as winners m some nation-wide competition and the} weie 
allowed, as the culminating incident in a da} ciammed 
with wonders, to walk through one end ot the President’s 
office and see the chief executive at work No doubt the 
impression left on the children’s minds was a vivid one and 
the enjoyment of their da> w as greatly enhanced by what 
they saw in the W hite House, but it is difficult to believe 
that Mr Coohdge accomplished very much while three 
hundred giggling sehooL children shuffled across his office 
floor These things, how e\ er, w ould appear to be a necessary 
concomitant of democratic governments, and the nations 
of the British Commonwealth are extremely fortunate m 
that they have accidentally al hand the means of satisfying 
these demands for display and for official performances 
"In short, the Prune Minister’s time is usually much too 
valuable to be flittered away m trivialities of this kind, 
and so long as there is a Governoi available, he can do the 
job acceptably Indeed, most people would prefer to see 
and listen to the Governor rather than the Prime Minister, 
a preference so bizarre that its elucidation must be left to 
the ingenuity of the social ps>chologist 

Another function of the Governor-General is that of / 
adviser and consultant to the Cabinet and more especially 
to the Prune hi mister Walter Bagehot, m discussing the 
English monarch} , gav e the classic definition of this function 
when he wrote ‘'The sovereign has three rights— the 
right to be consulted, the right to encourage, the right to 
warn And a King of great sense and sagacity would want 
no others ni Queen Victoria, the sovereign at Ihe time 
Bagehot’s book was written, had her own peculiar ideas as 
to what this involved, and did not hesitate to favour one 
party or one Prime A] mister when it suited her purposes to 
do so, 2 but it is generally believed that her successors have 
had a greater regard for the niceties of the institution and 

'Walter BjgeJiot, The English ConsUUUiou (1008), p 143 

1M 1 he Queen interpreted the right to he consulted, the right to encourage 
and the right to warn as the right to obstruct, the right to bully and the right 
to go behind her Ministers backs when therr policies were displeasing to her " 
Kingsley Martin, 11 The Evolution of Popular Monarchy," The Political Quarterly, 
VII, 1936, p 171 



186 


THE GOVERNMENT OF CANADA 


have used these rights carefully and conscientiously The 
Canadian Governor-General is expected to follow the same 
practice Thus while on all but the most exceptional 
occasions the Governor must follow the advice of his Cabinet, 
he is not supposed to be blindly subservient to them, he must 
co-operate with them fully and in the last resort follow their 
counsel, but he is free, indeed it is his duty, to give his own 
opinions whenever he feels these opinions are worth} of 
consideration 

It [the Governor] has tact and ability, there is open a wide field oi 
influence He i& in theory entitled to similar treatment bv his Ministers, 
to that received by the King, he should be taken into their confidence in 
all weighty matters, and be informed as early as possible ot the outcome ut 
deliberations in Cabinet on important issues He can point out objections 
he can criticize, suggest, and obtain alterations even in purely local policv 
But he can do so only bv remaining behind the scenes and avoiding in\ 
rumour that the Governor controls the progress of aftairs II he rem uns 
in one Government for a full term of office, he may easily come to acquire 
much weight especially tl Ministers are unaccustomed to office But it 
must be admitted that no Governor has anything resembling the prestige 
of the Crown, and Ministers in the Dominions have never adopted tow aids 
their Governors the attitude that full trust and consideration are Ins due 
and must be rendered as a mattei ol course 1 

It is very evident that the usefulness of this function ol 
the Governor-General and the extent to which it can be 
employed with profit will depend primarily upon the char ic- 
ter, capacity, and temperament of both Governor and 
Prime Minister and the confidence and good iaith existing 
between them Exceptional knowledge or the highest of 
motives is not m itself a Sulhcient guarantee of success 
The Governor must know when to interim e and when to 
abstain, and when he endeavours to give help and advice 
he must possess sufficient restraint, balance, and tact that 
he will persuade and not antagonize his Cabinet Loid 
Byng, for example, insisted on one occasion on receiving a 
delegation of strikers in an industrial dispute, despite the 
fact that several of his Ministers told him that such action 
w as both irregular and improper 2 He failed to promote m 
any way the settlement ol the dispute, and his stubbornness 

l Keith Responsible Government in the Dominions, I, p 10b 

’E M Macdonald, Recollections, pp 487-90 
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could scarcely ha\e inn eased his inJiuence with his constitu- 
tional adviseis The Duke ol Connaught be came very much 
concerned in 1910 because the Canadian Cabinet did not 
take certain steps which he considcicd desirable, and after 
lodging a number of unusual]) stiong piotcsts (which appear 
to have been smgularlj m ’ppiopriate' be added that he was 
remonstrating also because ol his personal objections 
“as Govern or-Geneial and a hit Id-Marshal in His Majesty’s 
Forces, against the undoubted d «nger both to Canada and 
the Empire, which Jppau.nt1> the Canadian Gor eminent 
did not appreciate oi enlcrtim” It would be gilding the 
lily indeed to attempt to do moic than quote veibatim a 
part of the rep!> of S n Robert Borden 

I hope that nn collc.'tguoa and I shall not be found wanting in respect 
or indeed in admiration lor the wide militm experience of Your Royal 
Highness and the high position v hi oh \ou hold as a Field-Marshal in His 
Majesty 's forces It would ippeir to us tint the matters under considera- 
tion do not call so much lor I he exuuse of mill tat > skill or the application 
ol military cxpuicnce is the consideration ol international law and the 
exercise of the common place quality of common sense 1 

Confidence between the Gmcinur and his Pnme Minister 
i is, however, rarely piescnt to the same degree as m the 
| similar situation in Gre.it Bntun, a hek which may be 
attributed to man> things, such as the mediocre talents ot 
certain Governois, the old lunctions oi the Governor as 
Imperial oiheer and the consequent distiust ot his attitude 
when national and Empire issues clashed, and the tear of a 
revival or perpetuation oi ceitairi of the Governor's former 
nr.m r us C lajdijn l alum 15, Jt .srexms have 
not always kept the Govcrnoi as will informed as they 
should of matteis undtr considciation oi even decisions 
made, 2 although a change m certain of the factors noted 
above may m the future bring the ( *o\( inor and his advisers 
more closely in touch with one unolhci Even the wisest 
Governor can do little or nothing if he is not apprised of 
Cabinet business, for as he has long since ceased to be 

'Robert Laird Bord^h Hi* Ifcrho^rs II, p f/OJ 

See, (or example the pi tiles L ol tlic Duke, of Cunn night in 1915 when 
Sir Robert Borden, while right on i tochnicahlx was wrong on the general 
principle involved hnd I pp 528 30 
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present at Cabinet meetings he has no way of acquiring 
knowledge except with the active assistance of the Frirnc 
Minister Lord Dufferin’s plea that while he had no desire 
“to fidget with the administration of the country or to inter- 
fere in any way \\ ith the free action and official responsibility 
of my Ministers” 1 he was nevertheless worried about his 
growing separation from the business of the Cabinet, w as an 
early indication of a difficulty which appears to ha\e grown 
more acute of recent years Thus the Imperial Conference 
of 1926, while providing for the new status of the Governor, 
felt it necessary to add that “a Govei nor-General should 
be supplied w ith copies of all documents of importance and 
m general should be kept as fully informed as is His Majesty 
the King in Great Britain of Cabinet business and public 
affairs ” 

The extent to which the Governor-General is now used 
as a consultant by the Canadian Cabinet and the influence 
w Inch he exerts are both matters on which few can pronounce 
with certainty The relations of the Governor and the 
Prime Minister must in the nature of things remain general!) 
unknown and the matters dealt with are even more decplv 
veiled by official secrecy Only here and there arc a lew 
disclosures made, and these become public so long alter 
the event that they oiten have little applicability to existing 
conditions From time to time, however, evidence has been 
forthcoming that the influence of the Governor on his Prime 
Minister has been iar from negligible, 2 and it has been none 
the less important because it was necessarily informal and 
difficult to assess The two following opinions, the first b> 
Sir Wilfrid Launer and the second by Sir Robert Boiden, 

'J Pope, Correspondence of Sir John Macdonald, p 203 Duffu m clscw hue 
urged his absolute right to express Ins opinions or leclings to the Cabinet jusL 
as frecty as his Ministers Duke of Argyll, Passages from the Past, II, pp 410-17 

‘See, for example, Earl Duffenn’s letter to Sir John A Macdonald, in Pope, 
Correspondence of Sir John Macdonald, pp 228-9, Lord Aberdeen's refusal to 
accept Sir Mackenzie Buwell's resignation, m Can Senate Debates, Jan 9, 1S96, 
p 10 Earl Grey was unable to dissuade Sir Robert Boiden from appointing 
Colonel Sam Hughes as Minister of Militia, but the Duke of Connaught induced 
him to withdraw the name of Sir Hugh Graham from the list of desired recoin 
men datums for honours m 1916 Robert Laird Borden IIis Memoirs, I, p 330 
II, pp 611 13 
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indicate the \alue att iched to this function cl the Go\omor- 
General by those who came in dneet contact with him 

The Cuuidiau bo 1 , t iinr-Geueril 1 an ^ iga u. ised u> determine policy, 
but lie is bi nomutit or netd iunbe the mere hgure-Wcu! the public imagine 
He has the pmilege ol adoring his ad\ l&crs and it he is a nun ol sense and 
experience, his educe ia oltui tike* 1 

It would be an absolute mist iU to rcepid the Goxemor-Guieral (as 
the office was altered bv the 192b Conference] ls i mue figure-he id, a mere 
rubber stamp During 1 e t r& ol Pruaupdi.p I had the opportunity 
of realizing bow hc)(<t mn bed’c idue« and < ouiiscl oJ a t»m ernor-General 
in in itters of dehcaev and dill'udiy m no c'ae » is ■ on cult ition with regard 
to such matter^ c\tr withheld, and m rrnnv m&tmces I obtained no little 
advantage and assist tnee ihuxlrom 

Finally, the Govcrnoi-Genu il has □ resene power in 
certain grave contingencies to act on his ow n miname l he 
extent of this power is vague and the occasions on which 
it may be used aic debatable and to some degiee uncertain, 
but such a power most certainly exists, although its exercise 
must be regarded as justifiable only under the most excep- 
tional cirt unistances The broad rule, of course, still holds I 
the Go\ einoi -General will follow the advice given by his* 
Ministers tor they accept the responsibility and with it 
accept the piaise or blame for the decision and its results 
The aduce given may be bad, it may be short-sighted, if 
may be foolish, it may be dangerous — these considerations | 
may induce the Governor to remonstrate with his Ministers! 
and try lo win thun over to lus point of view, but if they) 
persist, his only course is to shrug his shoulders and acquiescej 
The decision is not his, but that of his Government, and 
eventually the people and their representatives wall deaL 
with those who hn\e pioffcred the advice Should the 
Governor set his w ifl ag nnst that of his Cabinet his action 
at once tends to become a political issue and he, whether he 
likes it or not, finds himself ) paity leader in the Opposition’s 
interests 

At very rare intervals, however, theKSabmet may pursue 
a policy which threatens to disrupt the proper and normal 
working of the constitution This may sometimes be over- 

'O D SkelWi, Liji and Lill> r s of Sir II tilt id Launer II, p 86n 

‘The Impend Conli nnip, Journal of th< Royal Institute of International 
Affairs, Jul\, 1427, p 204 
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come by allowing matters to take their course or by the 
Governor persuading his advisers to alter their policy and 
adopt a more seemly procedure than the one proposed 
Such courses of action, how e\ er, may not prove feasible, 
and it may then become the thankless duty of the Governor 
to intervene and insist on certain steps being taken more 
in accordance with the constitutional proprieties, even 
although this may necessitate — as it usually will — the 
virtual dismissal of his advisers and a search for another 
Prime Minister and Cabinet to take their place If, for 
example, a Prime [Minister were shown beyond any reasonable 
aoubt to have accepted a bribe and he then refused to lesign 
or to advise that Parliament be immediately summoned to 
deal with the matter, the Governor would have an undoubted 
right to dismiss him from office Or if a Prime Mmistei, 
having obtained a dissolution, was letumed with a minont\ 
of members and promptly demanded anothei dissolution, 
the Governor would have no real alternative but to refuse 
the advice and force the resignation oi the Cabinet 1 

No exact rules can be laid do»\n to indicate concisely 
and positively the occasions on which the cxeicise of tliib 
personal prerogative is justifiable, for each case must be 
decided on its ow n merits and there is even a great di\ eigence 
of opinion on the wisdom of some of the recorded intei vtn- 
tions of the past Two cases have arisen in Canada during 
the last fifty years which have involved the exercise of this 
power The first, the refusal of Lord Aberdeen in 1& ( J0 to 
make appointments on the advice of a defeated Government 
would seem to have had little or no constitutional backing, 
and while Lord B>ng in 1926 had a strotig case which would 
have justified his delivering an ultimatum to the Pimu 
Minister, he chose m the event a different question foi 
disagreement and thus made his position very difficult if 
not impossible to defend 2 In neither instance did the 

J Scc Jennings, Cabinet Government, pp 295 340 

2 I his is, of course debatable ground See Keith, Responsible Gourmnu t 
m the Dominions, I, pp 146-52, 173-4, E A Forse\, The Royal Poa<r nj 
Dissolution of Parliament in the British Commonwealth, H V E\utt, The Ring 
and his Dominion Governors , R MacG Dawson, Constitutional Issues m Canada, 
190031 , pp 72-91 
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Governor join issue with his Cabinet on what could be 
considered a watertight case, a tact which is strongly sug- 
gested by the controv ers> engendered by both c\ ents 

While admittedly the occasions which will warrant the 
use of the reserve power of the Governor are impossible to 
define, two conditions, it is submitted, ought to be present 
The operation of the usual constitutional procedures (as 
directed by the Cabinet) in the matter m question must be 
such that it would not simply involve some moderate delay 
or temporarv inconvenience — it would have to perpetuate 
for some time a state of atfurs which is plainly intolerable 
and a violation oi the spirit and intent of the constitution 
Further, there should also be no reasonable doubt whatever 
of the essential wisdom and justice of the Governor’s inter- 
vention, and if an> such doubt is present, it constitutes 
pnma facie evidence that he should hold his hand For if 
the Governor mo\es on his own responsibility, he must at 
once obtain other advisers and will thus soonci or later be 
compelled indirectly through his new Cabinet to seek justifi- 
cation at the polls for the use of his emergency power In 
short, he must be so sure of the inherent righteousness of his 
' intervention and his popular \ indication that he is willing 
to stake both his repulU'on and his oficc upon its general 
acceptance II it be objected that the dxne two conditions 
are very seldom found and hence am asseition of the reserve 
power will be very extraordinary indeed, the argument is not 
weakened but confirmed, for the gicat justif cation of the 
retention of tins prerogative, is that it is an cmcigency deuce 
invoked to re-estabh^i genuine democratic control at a time 
whtn the normal constitutional proccduics have faltered and 
are in danger of being mipropuly and unscrupulously em- 
ployed The mere existence of this powci will, in fact, tend 
to prevent the need for its cveicise ever arising 
'Z Neither the King nor the Governor has a blanket authority to use hit, 
reserve power to correct the mistakes ol his advisers, and each will serve 
his country best by jealously keeping that power for only those rare emer- 
gencies when nothing else is adequate Like the gold piece under the mattress, 
it s< rves not by continued use but through its potential power to cope with 
emergencies, the successful household is the one which never has occasion 
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to resort to it, yet which derives a feeling of additional security and well 
being by its mere presence and the knowledge that it can be us<d when 
disaster threatens 1 ‘ 

A review of these functions of the Governor-Gcneml will 
immediately reveal that a successful Governor must pobiesb 
certain qualities above all others he must hate ability of a 
somewhat unusual kind and he must also be able to maintain 
the most conscientious disinterestedness and impaj tialitt 
towards Canadian political affairs r v If he is to be allowed to 
choose a new Prime Minister, if he is to be oi any service as 
a mediator between conflicting parties, if his nd\ ice is to 
carry weight in Cabinet councils, if m emergencies he is to 
act as the guardian of the constitution, and, to a less degree, 
if he is to protide social and cultural leadership, his political 
opinions and prejudices must be abo\e criticism and he must 
enjoy sufficient security to speak and act both huncsllj ami 
fearlessly^ Lord Dufferin’s half humorous descuption oi the 
Governor and his necessary qualities has lost none oi its 
force with the years 

If there is one obligation whose importance I appreciate moic thin 
another, as attaching- to the functions of my office, it is the absoluii md 
paramount duty of maintaining not merely an outward attitude of pufect 
impartiality towards the various parties into which the political wuild of 
Canada, as oi the mothe'- country, is divided, but still mom o' piu>*. r t "V 
that subtle and inward balance of sympathy, judgment and opinion I 
suppose I am the onlj person in the Dominion whose faith in the wisdom 
and in the infallibility of Parliament is never shaken Each of v ou, guide 
men, only believes an Parliament so long as Parliament votes according lu 
your wishes I, gentlemen, believe in Parliament, no matter which w i\ il 
votes As a reasonable being [the Governor-Gcncial] cannot help h i\ mg 
convictions upon tht merits of different policies But these consiclu iIkiiis 
are abstract, speculative, devoid of practical effect m his official rj ilions 
As the head of a constitutional state, as engaged in the adinnusti lijun ol 
parliamentarv government, he has no political friends — still less in ul he 
have political enemies, the possession of either, nav, even to be sUapu Led 
of possessing either, destroys his usefulness l 

• Recent constitutional changes, moreover, ha\e made it 
far more difficult than before for the Goveinor-Gencuil to 
remain impartial and aloof, to discuss public matters frankly 

*R MacG Daw r son, in Canadian Journal of Economics and Pohtiuil Si mice 
Feb , 1944 p 93 

G Stewart, Canada under the Administration of the Earl of Duffer m, pp 193 0 
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with the Pinne Minister, and to give advice and to lake 
action without fear ot immediate consequences The Go\ er- 
nor’s dependence on the Dominion Gov eminent has, since 
1930, become complete, tor he owes to it his appointment, his 
salary and allowances, and Ins tenure ol oihce The Imperial 
Conference of 192b, which ingenuously asserted the similarity 
of the positions of King and Go\ ernor, took in fact the very 
steps which began to destrov much ot that chenshed simi- 
larity The Conference cut the Governor loose from British 
control, but in so doing, it brought him under the control 
of the Dominion Government, and the latter status was as 
unlike that of the British King as the former For while it is 
true that the King holds office in Great Britain at the will 
of the British Parliament, it is no less true that the traditions 
and prestige of the oihce and the unique position of the 
Sovereign in the history of Britain and in the affections of the 
people give him a bulwark of defence which is built deep into 
the national life The Governor will ahvays be at a dis- 
advantage m any comparison w ith his principal Aside from 
such important consulu itions as tradition and prestige, his 
term of oihce is lk cting and not permanent, he is a com- 
parative stranger w ith no permanent identification with the 
life of the Dominion, he frequently lacks the background of 
political experience which would lead his Prime Minister to 
seek and to rely on Ins advice and friendly counsel.' 

But although it is quite impossible to create any exact 
copy of the original institution in Canada, certain safeguards 
can be erected winch will matuially increase the prestige 
and secunty of the Governors posilion and enable him to be 
a more usetul member of the government Appointment on 
the advice of the Canadian Go\cinment must be retained, 
but (as suggested above - ! this can be purged of any partisan 
implications by prior consultation with the other major 
party leaders ‘The precarious term and tenure of the Gover- 
nor as it exists today could be changed by giving him a fixed 
term of five years, tenable during good behaviour, with 
removal only by joint address of the two Houses of Parlia- 
ment The salary could be explicitly guaranteed for the] 
Governor's entire term Such (or similar) measures would 
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gi\e him an independent position approximately equal to 
that enjoyed by the King and they -would enable him to act 
more effectively and usefull> than under existing conditions 
These changes, ho\ve\er, would have little merit anil 
might even prove dangerous if they were not reinforced by 
the selection of suitable men who would be both able and 
politically impartial at the time of their appointment Such 
a demand raises a question which has recurred in Canadian 
politics at irregular intervals for over sixty years, namely, 
the desirability of appointing a native Canadian to the 
Governor-Generalship The idea is a natural consequence 
of a growing national sentiment, and it appears to ha\e been 
recently gaining m favour Eire has had an Irishman as 
Governor and President for many years, and both Australia 
and South Africa have experimented with native sons as 
Govemors-Gencral, although the success of the experiment 
m the two latter Dominions has been somewhat doubtful 
Despite the national sentiment in Canada and these pre- 
cedents in sister Dominions there is still much truth m Sir 
W llfnd Laurier’s designation of the suggestion as "a laudable 
but misguided expression of national pride ” For the posi- 
tion of Governor-General, as seen in the preceding pages, 
demands, abov e all other qualities, freedom from bias and 
an independence of Canadian political parties, and few it 
any Canadians whose experience and eminence would lit 
them for the post w ould at the same time be able to forget 
their past and acquire this essential detachment Political 
prejudice would be well-nigh inescapable and, even although 
it were absent or under control, it w quid be suspected and 
alleged, and much of the usefulness of the office would theicb} 
disappear The history of Licutcnant-Govemois m the 
Canadian provinces substantiates this argument only too 
well There is, of course, no special reason why a Governor- 
General must come from the British Isles, and there is much 
to be said for the suggestion that Governors should be chosen 
from other Dominions as the occasion warrants 

An underlying problem, and a serious one, is that the 
duties of the office are of such a nature that it is not easy to 
persuade men of genuine ability to accept it “If ever we 
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have a man of genius as King,” wrote A G Gardiner, ‘‘we 
shall probably end b> cutting oil Ins head ” Exceptional 
ability or talent of a certain k-ncl might in short, piove a 
snare to either King or Governor-Genera! The constant 
need for discretion and silence, the suppressed activity and 
restrained energies, the time which must be demoted to tire- 
some routine and drear} ceremom il, and the paramount 
necessity for keeping m the background in almost every 
really linpoitant matter 1 — ail unite to warn oft the ambitious 
and the highly talented Nevertheless the gap between 
brilliance on the one hand and well-meaning dullness on the 
other is both wide and well popul ited, and the Governor- 
Generalship should pro\e desirable to man} oi the best m 
this area It must ne\er be torgotten, however, that much 
of the successful woiking of the institution as well as its 
attractn eness to men of abifity will depend in the long run 
upon its piestige which in turn will be determined by the 
attitude of the Canadian Cabinet The latter must play up 
to the position and consult with and make genuine use of its 
incumbent to a far greater degree than appears to have been 
the practice m recent } ears “Intluence,” said George Wash- 
ington, ‘‘is not go\cinmen1”, but it ne\ ertheless remains 
true that sane, intelligent, dispassionate advice by a dis- 
interested person cannot tail to be of genuine value m the 
highest councils oi the state, and the opportunity for obtain- 
ing such ad\ ice should not be lightly throw n aside 

J1, The powers of a constitutional monarch must always be indeterminate 
and delicate, brittle il too lie iv il\ pressed, a shadow if tactlessly advertised, 
substantial onk uhen exerciser! Jisrnetlj in rJ je background ” Lord Tweeds- 
muir, The King s Grace , p 46 
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THE CABINET POSITION AND PERSONNEL 

The most striking feature of the Canadian lorm of govern- 
ment is undoubtedly the superficial absurdity of the dual 
nature of the executive power The Governor-General, as 
the King’s representative, is the official head of the state, 
but the active and puissant head is the Prime Minister 
Appointments are made, acts of Parliament are proclaimed, 
mails are carried, criminal prosecutions are instituted, war is 
declared, treaties are negotiated and ratified, in the name of 
the King or of the Governor-General, although the Prime 
Minister and the Cabinet are in fact the ones who make the 
selections and decide the policies which lie behind all these 
activities ) Pomp, ceremony, and the external symbols of 
power and high regard are lavished on the one e\ecuti\e, 
while the other must rest content with an occasional ex- 
pression of popular confidence moderated at all times b> 
systematic opposition and caiping criticism 

This curious characteristic of Canadian government is, 
of course, a direct inheritance from England where it appeared 
in the struggle between King and Parliament as a tentative 
method of curbing the royal power Sir John Seeley said 
that England conquered half the world in successive fits of 
absence of mind, he might have added that this absent- 
mindedness also occurred m other matters, resulting in the 
development of the most successful form of democratic 
government the world has yet seen jCabmet government 
was the product of a series of historical accidents, experi- 
ments, and temporary expedients, so haphazard in its origin 
and development that no one could have planned it in ad- 
vance, or, even if this had been possible, would have been 
so rash as to suggest that it could ever have been made 
to work There can be little cause for wonder that 
foreigners are frequently bewildered and exasperated by 
the curious mentality of a people who can remain atisfied 
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with so preposterous and illogical an institution “These 
miserable lslandcis do not know," exclaimed the father 
of Mirabeau, “and will piobabl} not know till their wretched 
system has exploded, whether they are living under a 
Monarch}- or a Republic, a Democrac} or an Oligarchy ” 

If a political system can be said to huv e a centre of gravity, 
that centre of gravity m Canada is most certainly the Cabinet,- 
for the whole weight of the government is in a very real sense 
concentrated at that point Abolish the Cabinet or remove 
any part of its primary functions and the entire balance of 
the existing political structure would be destroyed “A 
Cabinet,” said \\ altei Bagehot, employing a different meta- 
phor, “is a combining committee — a h>phen which joins, ai 
buckle which fastens, the legislative part oi the state to the 
executive pait of the. state” 'Che Cabinet links together 
the Gov ernor-General and the Parliament It is, for virtually 
all purposes, the real executive It kumulates and carries 
out all executive policies, it is responsible for the adminis- 
tration of all government departments, and it also prepares 
by far the greatei part ot the legislative programme and 
exercises almost exclusive control ovei all matters of finance 
The curious paradox which marks the Cabinet’s relations 
with the Guvernor-Geneial appears also m a modified form 
in its relations with Parliament The Cabinet is the servant 
of the Governor, yet m practice it tells him what to do, it is 
also the servant of the House of Commons, yet it leads and 
directs the House and is m a ver> real sense the master of 
that chamber 

The activities of the Cabinet (as indicated elsewhere) 
receive scant attention m the written constitution or, in fact, 
m any statute The British Torlh America Act has a few 
provisions which mention the Privy Council, the chief of 
these stating that “there shall be a Council to aid and advise 
in the Government ot Canada, to be styled the Queen’s Privy 
Council for Canada, and the Persons who are to be Members 
of that Council shall be from Time to Time chosen and sum- 
moned by the Governor-General and sworn xn as Privy 
Councillors, and Members thereof may be from Time to Time 
removed by the Governor-General” (Section 11) Vet this 
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Council is not the Cabinet at all, although by custom the 
Cabinet constitutes the active part of the Council Acts oi 
Parliament have created the government departments and 
individual ministerships, but again it is through custom that 
the Ministers who occupy these positions are in the Cabinet 
Moreover the Cabinet as a body is almost completely ignored 
by all the statutes, although an occasional casual reference 
may be found 1 The Prime Minister and the Cabinet 
undoubtedly exercise very extensive power, but this power is 
not explicitly given them by the law, and they exercise it 
formally through some other body in accordance with the 
custom of the constitution The really vital things about 
(the Cabinet rest on the constitutional conventions When 
should a Cabinet resign? How does it obtain office? \\ hat are 
its powers? What is the relation between a Prime Minister 
and his Cabinet, between one Cabinet Minister and the 
others? How many should there be in the Cabinet? How is 
a Prime Minister chosen? One may search the British 
North America Act and the Canadian statute books in vain 
for answers to these questions 

The Cabinet and the Ministry have usually been treated 
in Canada as though they were the same body, and during 
a large part of Canadian history they have in fact been 
identical But from time to time one or more members 
would appear in the Ministry or the Government who wuc 
not in the Cabinet, and since the Second World War this 
penumbral group (although not explicitly recognized at 
present as part of the Ministry) has become fairly large In 
1943, for example, the total number of Ministers and quasi- 
Mmisters was tw r enty-seven, of whom" twenty weie in the 
Cabinet, in 1946 the total had fallen to twenty-five, although 
the Cabinet membership remained at twenty All these b> 
custom must have seats in one or other House of Parliament,-’ 
and custom also decides that the retirement of the Cabinet 

'E g , Can Statutes, 21-22 Geo V , c 13 states that the Minister of Justice or 
"such other member of the Government" as may be designated may be empowered 
to du certain things ar sing out of the act 

2 T he parliamentary assistants (the quasi-Mmisters) could not, however, 
be paid under the terms of the parliamentary appropriation unless they were 
members of the House of Commons 
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will always involve the retirement of the other members as 
well The distinction between the two is therefore not the 
political nature or tenure ot the position, but whether a 
member of the seiec t group has been inv itcd b\ the Prime 
Minister to join the even more select circle of colleagues who 
meet together from time to time to decide matters of high 
policy To this extent the line between a member who is 
within and one who is without the Cabinet is potentially an 
arbitrary and variable one, but in practice the great bulk of 
the members of the Cabinet are there t\ ojjicio The head- 
ship of a government department, lor example, is held to 
entitle its occupant to a seat in the Cabinet, while, on the 
other hand, the occupants ot certain offices are invariably 
left outside One or two positions have followed no con- 
sistent rule 

Members of a Government are thus by no means alike 
m status, there are, indeed, lour different types ot position to 
be distinguished The lust ot these is the Prime Minister 
He differs from his colleagues in manv wavs, such as, for 
example, the manner in winch he obtains and relinquishes 
his office He is requested by the Governor-General to torm 
a Government, while he himself issues the invitation to all 
other members Whenever the Prime Minister vacates his 
office, that act normally carries w ith it the resignation of all 
those who compose the Government, but whenever an> other 
member leaves, the tenure ol the remaindei is undisturbed 

The second t) pe, comprising the great bulk of the 
personnel of the Cabinet is composed of the Cabinet 
Ministers, those w ho are the political heads ol the various 
departments and are also the immediate associates of the 
Prime Minister Some fourteen 01 hlleen members will 
usuall) be in this category 

A third small group and one which has been steadily 
growing smaller is made up of Ministers without portfolio,! 
those who are m the Cabinet but who have no depart- 
ment to administer The modern Cabinet always contains 
at least one member m this class, who is the leader and 
spokesman of the Government in the Senate, and one or 
two others may for a wide variety of reasons be similarly 
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honoured A Minister, for example, may not have sufficient 
ability to warrant giving him a portfolio, yet his presence in 
the Cabinet may provide desired pro\incial or sectional 
representation, he may be unusually able and experienced, 
but no longer capable of meeting the heavy demands of 
departmental work, he may be very competent, yet wish 
nothing more than to sit in the seats ol the mighty and be 
available for special ministerial duties whenever needed 

1 he fourth type ol position is that of the penumbral 
group, the members of w hich ma> or may not be recognized 
as being in the Ministry These have not yet attained what 
they hope to be their ultimate goal, a place in the Cabinet 
This group has recently become fairly large (seven being the 
maximum to date), but it has for many years past made a 
frequent although modest and somewhat capricious appear- 
ance In the eighteen-nineties two political officers, known 
respectively as the Controller of Customs and the Controller 
of Inland Revenue, were m the Ministry, but not in the Cabi- 
net, they then became members of the Cabinet for a time, 
and later reverted to their early status for a few months until 
the offices were abolished, new ministries created, and tht. 
heads given places in the Cabinet 1 For over twenty } ears 
the Solicitor-General remained consistently outside the Cabi- 
net, but he then embarked upon a series of entrances and 
exits that terminated only with the absorption of his office 
and functions by the Attorney-General In 1945, however, 
the position was again made separate, and although its occu- 
pant was then taken into the Cabinet, there is no assurance 
that this arrangement is a permanent one The most numei- 
ous of this quasi-mimsterial group are the recently created 
parliamentary assistants, who are members of the Commons 
appointed to relieve the Cabinet Ministers of some of their 
less important duties 

Another essential distinction which must be borne in 
mind has already been lightly touched upon the distinction 
between the Privy Council and the Cabinet The Privy 
Council, as the British North America Act states, is com- 

1 Parliamentary Guide, 1901 ,N O Cote, Political Appointments , iSq6 iqij 
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posed of those chosen Ivy the Governoi-Geneial, and they 
are, by custom, always recommended by the Prime Mimstei 
All Cabinet [Ministers must lirst be made members of the 
Privy Council, although it may contain other per sons ol dis- 
tinction, such as the Prince ol Wales, the British Prime 
Minister, and the Canadian High Commissioner in London, 
all of whom have been members Those appointed to the 
Privy Council remain members lor life, and hence will include 
not only Ministers horn the present Cabinet, but also all 
surviving Ministers of past Cabinets as well The Privy 
Council would therefore, if active, be an extremely large 1 and 
politically cumbersome body with members continually at 
cross-purposes with one another, but it his saved itself from 
this embarrassment by the very simple and effects e device 
of holding no meetings whatever, a policy which has been 
followed ever since its creation in 18u7 It thus performs no 
functions as a Council, despite the fact that it is mentioned 
a number of times m the British iSoith America Act as an 
advisory body to the Governor These functions have been 
assumed by that portion of the Council (and by no means 
the major portion) which constitutes the Cabinet of the 
moment 

The Cabinet, lacking any legal status of its ow n, masquer- 
ades as the Pm y Council when it desire^ Lo assume formal ^ 
powers, it speaks and acts in the name ol the entire Council 
The Governor-m-Council is therefore the Governor acting 
on the formal aduce of responsible Ministers of the 
Cabinet, and the instrument of such formal decisions 
becomes an Older 01 a Minute of Council The Cabinet, 
even w-hen it acts informally, may consider itself to be 
functioning as the Council (and enlorce, for example, the 
Council’s oath of secrecy upon its mi mbers) but, for the most 
part, in the conduct of its discussions ana in its settlement of 
policies it is simply a group of the leading members of the 
majority party The Prime Minister and Cabinet thus 
exercise no formal powers as such, they decide rather howr 
some regularly constituted authority — the Governor-General, 

'In recent \ears the Priv\ Council has had from si\ty to ninety members 
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the Goxernor-m-Council, a particular Minister — is to dis- 
charge functions with which that authority is legally entrusted 
and concerning which it will, as a matter of custom and con- 
venience, accept direction from the Prime Mmistei and the 
Cabinet Incidentally, the Governor is not President ot the 
Council nor does he attend any meetings even for the routine 
or formal business Orders and minutes of Council art 
passed by the Cabinet and then forwarded to the Goveinor 
for his approval and signature 

The principle that the members of the Cabinet must not 
only have seats in one of the Houses of Parliament 1 but that 
they are at all times responsible to the House of Commons 
lies at the very toot of Canadian politics, and it was the accept- 
ance of this convention, as indicated above, that a centun 
ago transformed representative into responsible go\ eminent 
This implies that a fundamental agreement and sympatln 
exist between the Cabinet and the House, and that this 
condition will always be maintained Thus if a Cabinet is 
defeated on any ot its measures or on a \ote of censure by the 
House, one of two consequences must ensue either the 
Cabinet must be changed so that the Commons can obtain 
an executive which will give it the leadership it desires, or 
the Commons must itself be changed to provide the Cabinet 
with the support to which it is entitled if it is to remain in 
office One of two courses of action are thus available fol- 
lowing a Cabinet’s defeat the resignation of the Cabinet, or 
the dissolution of the House, the one gives the House a new 
Cabinet, the other gives the Cabinet a new House Thy. 
second alternative, of course, may not be decisit e in the w ay 
expected If the electorate choose a’ House which will 
support the Cabinet, harmony has once more been restoied 
If, on the other hand, the electorate elect members opposed 
to the Cabinet which has advised the dissolution, the result 
will be a continuance or even accentuation of the discord 
between the Cabinet and the House, and the former must 
then resign to make room for a new administration in which 

Cabinet Minister, and even the Prime Minister, may for a brief period 
not ha\c a seat in either house, but one must be obtained within a reasonable 
time 
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the House v ill have confidence The final appeal in rcsoh ing 
any dispute of this kind is thus a general elccLion, lor the 
House as a representative bod\ derives its povci tiom the 
people, and the Cabinet justilies its right tu oil ice by the 
support it can command in the House of Commons 

The House of Commons might concuvabl} change its 
mind from month to month orc\cn horn dav to dav as to the 
leadership it desired, and this vacillation -would bung about 
continual changes in the Cabinet or a never-ending succession 
of elections The chief mason vvhv tins does not happen is 
found, of course, m the existence and operation of veil- | 
organized and stable groups v\ hich hav c prov ed to be a highly 1 
necessary adjunct to democratic government \ irtually all 
members of the House ol Commons belong to political 
parties, each is elected as a member of a particular part}, 
and each acknov ledges the lcadciship of and gives consistent 
support to the head of his ovn paitv Thus the Prime 
Minister, as the leader of one of these parties is assured of 
the steady backing of a large part ot the House, and as his 
party usuall} holds a majontv ot the seats, he and Ins Cabinet 
can rely on their mcasuies being passed and the measures 
offered by their opponents being defeated If there should 
be more th in two major parties m the House, then the 
stability of the Gov eminent mav be \ eiv seriously threatened 
and may at times depend on such uncertain tactois as the 
goodwill and co-operation ot a m al gioup It is no accident^ 
that cabinet gov eminent is the child of a tv o-party s> stem [ 
and that its gieate^t successes have occuried vheie that) 
system has flourished But even the existence of only two 
parties will give no positive assurance that the Cabinet is 
immune from deteat, tor the emergence of an unforeseen or 
challenging issue mi} shatter the sulidit} of the support on 
which it normally relics If al an} time a substantial number 
of the majority party members cease to remain m accord 
with their fellows or if then allegiance to their leader is 
seriously weakened, the resulting adterse vote or even, per- 
haps, the mere abstention from voting, may bring the Prime 
Minister and the Cabinet to humiliating defeat The far- 
reaching consequences of such action or inaction, however, 
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will in themselves operate as a powerful check on parl> 
members setting up their mdrvidual opinions against their 
leaders, for in order to attain what admittedly may be a 
minor good, they are forced to face the possibility of the 
disastrous defeat of a Government with which they are gen- 
eially in whole-hearted sympathy “If the effect of \otmg 
against a measure of which he disapproves,” wrote Loid 
Morley, “would be to overthrow a whole Ministry' of which 
he strongly approves, then, unless some very vital principle 
indeed were involved, to give such a vote would be to prefer 
a small object to a great one, and would indicate a \er\ 
queasy monkish sort of conscience 1,1 

The normal Canadian Cabinet is therefore composed 
entirely of members owing allegiance to the same political 
party' This homogeneity creates a much more efficient 
executive body, gives more consistent leadership, discourages 
internal dissension, and develops a stronger fighting organi- 
zation to ward off the constant attacks of the Opposition 
“There is something more required to make a Strong Adminis- 
tration,” wrote Joseph Howe over a hundred years ago, “than 
nine men treating each other courteously at a round tabic 
There is the assuiance of good faith — towards each other — of 
common sentiments, and kindly feelings, propagated through 
the friends of each, in Society, in the Legislature and m the 
Press, until a great Party is formed which secures a 
steady working majority to sustain their policy and carry 
their measures 

Union or coalition with another party will take place onlv 
as a last resort to cieate or to maintain a majority in the 
House or because some issue of transcendent importance 
obliterates, foi the time being at least, the normal party lines 
Canada has had since Confederation 3 only one experience of 
this kind, w-hen a Union Government was formed during the 
First \\ orld \\ ar to enforce the terms of the Conscription Act 
of 1917 The coalition worked very smoothly, and Sir 
Robert Borden repeatedly paid tribute to the sincere and 

l Studies in Literature, p 338 

Quoted by Chester Martin, Empire and Commonwealth, p 209 

’This statement omits the partial coalition with which Confederation was 
begun Coalition Governments have not been uncommon m the provinces 
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cordial co-opeiation which bo received from those Liberal 
Mimsteis who had been his former opponents, although 
some of Sir Robert’s party found the novel association most 
distasteful But the vai had scarcely been concluded when 
disintegration set in, and the Liberal supporters of the 
Government began gradually to slip back to their former 
allegiance The Unionist caucus met and endorsed a resolu- 
tion to consolidate and perpetuate “the alliance that had 
saved Canada during the war”, but the war was over, and 
dead issues soon lost their mellowing mlhience on life long 
political opponents In a few months’ tune the strain was 
increased when the Liberals held a national convention to 
choose a new leader, and a little later the illness of Sir 
Robert Borden forced his resignation as Prime hi mister 
Once again the Unionists tried to a\eit the collapse of the 
coalition They drew up a plattoi m , the> chose a new* leader , 
they decided to reorganize the party , and they rechristened 
it (so desperate was their desire to retain all the waifs and 
strays) the 1 National Liberal and Conservative Party ” 
But these measures were of little avail The necessity for 
compromise and the spirit of conciliation had vanished, the 
coalition continued to lose support, and even those who had 
endeavoured to save it, appeared relieved when the election 
of 1921 gave it the coup clc grace 

The members of the Canadian Cabinet acknowledge 
three separate and distinct responsibilities a responsibility 
lo the Governor-General, which is now rarely invoked in any 
aggressive sense, a responsibility to the Prime Minister and 
to one another, w luc h produces what is called the “solidarity” 
of the Cabinet, and a responsibility, both individual and 
collective, to the House of Commons 

The responsibility to the Governor-General is, of course, 
the survival ot the original responsibility which the King’s 
advisers owed to their principal and which, in Canada, was 
owing in the early days to the colonial Governors Its essence 
is stated in the British North America Act (Section 9) 
“The Executive Government and Authority of and over 
Canada is hereby declared to continue and be vested in the 
Queen ” It is by virtue of this authority, the section author- 
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izing the Pm}- Council, 1 and the prerogative instruments 
that the Gov ernor-General requests the Prime A I mister to 
form a Go\erament, that the members of the Cabinet become 
the advisers of the Crown, that the Governor is entitled to 
be taken into the full confidence of the Cabinet (which, in 
tact, rarely occurs) and that the Ministers act m the name 
of and for the Crown It was this relationship which the 
Minister of Finance had in mind in 1945 when he stated that 
“the authority of the Government is not delegated b> the 
House of Commons, the authority of the Government is 
received from the Crown” 2 — a statement which horrified 
certain ultra-democrats in the House who had apparcntlv 
been led to believe that they had been living m a republic 
The responsibility to the Governor-General is, it is true, 
largely inactive and is rarely invoked against the Cabinet, 
because democratic controls have for the most part rendered 
it unnecessary For almost a hundred years the Canadian 
House of Commons (or its provincial predecessors) has taken 
upon itself the duty of ensuring that the Cabinet tollows 
virtuous paths, and this surveillance is normally quite 
sufficient and far preferable to scrutiny or punishment from 
any other source But, as earlier pages have indicated, 3 
there may be certain contingencies — rare in their occuirenee 
and threatening the normal operation of the constitution- 
which would make it desirable for the Governor to intervene 
and invoke the latent responsibility to the head of the state 
To that degree and only to that degree can the responsibditv 
to the Governor be invoked as an active or punitive measure 

The members of the Cabinet are responsible to one an 
other, and particularly to the Prime '“'Minister It is an 
essential Cabinet convention, dictated by convenience, the 
need for a united policy, and fear of the Opposition, that all 
members must openly agree on all important public questions 
Israel Tarte once said that the Launer Cabinet (of which he 
was a member) “fought like blazes” at their meetings, and 
there is no good reason to doubt it, but on the platform and 

Section 11, supra, p 197 

2 Cun H oj C Debales, Nov 12, 1915, p 2020 

’ Supra, pp 189-92 
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in Parliament that Cabinet stood as one on any major issue 
It follows that all members of a Cabinet must consider the 
views of one another in making an> nnpoi lant announcement 
or m taking a decision w Inch might be consideied as in\ oh ing 
Government policy , and this leads in practice to prior consul- 
tation and discussion in Cabinet, or, at least, with the Prime 
Minister This done, it the Minister secuies agreement on 
his proposal, the Cabinet will support it to a man, failing 
such agreement, the dissenting member must acquiesce in 
the rejection ol his ideas 01 tender his resignation Mr Tarte 
furnished an admirable occasion lui the application of this 
principle of Cabinet solidarity m 1902 when he persisted in 
advocating a higher tariii despite the declaied Go\ernment 
policy of not considering any tariff changes or revisions at 
that time Sir W ilfrid Lauriei, in commenting on his de- 
mand for Mr Tarte s immediate resignation, stated 

The gentlemen who aie assembled at the Council board are not expected 
to be any more unanimous, m their views because they sit at Council, than 
would be expected Irom any other body ol men It is m human nature to 
differ It is in human nature, even lor the best ol triends, even for men 
professing the same views politically to differ and to differ materially on 
some points But the Council sits for the purpose of reconciling these 
differences — the Council '•its for the purpose ol examining the situation and, 
having examined it, then to come to a solution, which solution then becomes 
a law to all those who choose to remain m the Cabinet It would be a mere 
redundancy for me to alhrm that the necessity for solidarity between the 
members ol the same administration is absolute, that the moment a policy 
has been determined upon, then it becomts the duty of every member of 
that admimstratiun to support it and to support it in its entirety It can 
be possible that a member ol the Cabinet who assented to that policy may 
not be convinced that it is for the best, it mav be possible that he thinks a 
wiser eourse could have be^n taken But if he remains in the Cabinet, it is 
bei ause he thinks that on the whole it is better that Ins views on that subject 
should give way to the views ol others and that w lulst his own judgment is 
not in accord with the judgment of his colleagues, still it is for the best 
interest of the country that he should resign Ins judgment to theirs, and 
continue to occupy a position m the Cabinet 1 

The Cabinet are above everything else responsible to the 
House of Commons, not as individuals alone, but collectively 
as well Tins responsibility has been the key to the control 
of the executive power m Canada as in Britain, the powers 
1 Can H of C Debates, March 18, 1903, pp 132-3 
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of the Crow n have remained for the most part intact or ha\ e 
even been increased, but the exercise of those poweis has 
come under the Cabinet and this body m turn under the 
general scrutiny of Parliament This is the cential tact 
ol parliamentary democracy, for it is this practice which 
keeps the system both efficient and constantly amenable 
to popular control The Minister at the head oi e\ ere 
department is held responsible for everything that is done 
within that department, and inasmuch as he will expect 
praise or assume blame for all the acts of his subordinates, 
he must have the iinal word in any important decision that 
is taken Only if the Minister can clearly demonstrate his 
initial ignorance of the offending act and comince the 
House of the prompt and thorough manner in which he 
has attempted to remedy the abuse, can he hope to be 
absolved from censure R L Borden, when Leader ol the 
Opposition, aptly described the situation as follow s 

A Minister of the Crown is responsible, under the sjstem in Gicat 
Britain, for the minutest details of the administration in his department 
he is politically responsible, but he does not know anything at all about them 
When anything goes wrong in his department, he is responsible thcrUui 
to Parliament and if he comes to Parliament and points out that he 
entrusted the duty to an official in the ordinary course and in good f ulh 
that he had been selected for his capacity, and ability, and integrity and 
the moment that man has gone wrong the Minister had investigated the 
matter to the full and punished that man either by degradation or dismissal 
he has done his duty to the public That is the way matters are dealt w uh 
in Great Britain, and it is in that way, it seems to me, that our affairs ought 
to be carried on in this country 1 

Closely allied to this, and also as both cause and effect 
of the Cabinet’s solidarity, is the custom that the entire 
Cabinet will normally accept responsibility for the acts 
of any of its members, so that the censure of one will become 
the censure of all The members of the Cabinet theiefoic 
resign office simultaneously It is not impossible, however, 
for the House to censure one member or to allow a Cabinet 
to throw an offending Minister to the wolves, and to accept 
such drastic action as offering sufficient amends for w rong- 
doing, provided, of course, the Cabinet clearly does not 

l Ibid , May 15, 1909, p 6723 
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countenance the objectionable act and that the pui gc is made 
with promptitude and without equi\ocation Sue h charity , 
however, can scarcely hi expected, and it must depend on 
both the mitigating circumstances and on the way m which 
the House chooses to legai el the whole incident 

Two negativ e comments on this relationship may be 
added First, a Government defeated at the polls does not 
have to resign until it meets deleat at the hands of the 
House, although there is a gi owing body of precedents 
favouring immediate resignation under such circumstances 
If the result ot the election is such that there is any doubt 
of what the outcome will be when the House assembles, 
then the Cabinet n, unquestionabh lustihed in awaiting the 
verdict of the people’s 1 epresentativ.es Thus when the 1925 
election deprived the Liberal Gov eminent of a majority of 
seats and gave a larger number Though not a majority) 
to the Conservatives, the ioimer was entitled to stay in 
office until the House had cleared up the ambiguous situation 
This it did by sustaining the Liberal Cov eminent , but even 
if the outcome had been otherwise, the Cabinet was quite 
correct in awaiting the pronouncement of the Commons 
Secondly, the Cabinet is in no sense whatever responsible 
to the Senate One master is sulhcient, and no Senate 
would dare to assert any control over any Canadian Cabinet’s 
tenure ol office 1 

This emphasis on the responsibility of the Cabinet to 
the lower and not'to the uppei house, and the constant need 
for the administration, to rein nn in the closest touch with 
the Commons — to answer questions, to introduce and guide 
bills, to explain estimates, etc — have led to a marked 
diminution in the n umbel of senators in the Cabinet For 
about forty yeaib the custom was followed ot having two or 
three members of the Cabinet in the uppei house, and every 
portfolio, save Finance, Raihvavs and Canals, and Customs, 
was held at some time or other by a senator 2 Indeed, tw o 
Prime Ministers, Sir John Abbott and Sir Mackenzie Bowell, 

‘Butsee Mr R B Buiru.tl ^ siati ment infra, p 4SIn 

2 N McL Rogers, "Evolution and Reform ol the Canadian Cabinet,” 
Canadian Bar Renew, April, 1933, pp 232-4 
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directed their Governments from the rarefied though some- 
what cner\ ating atmosphere of the Red Chamber Sir Robert 
Borden began the practice of reducing the number of senators 
m the Cabinet on the formation of his first Go\ernment m 
1911, and Mr Mackenzie King completed the process in 1921 
b\ announcing that “except for \ery special reasons, Ministers 
of the Crown holding portfolios will hereafter be selected from 
Members of Parliament occupying seats m the House ol 
Commons ” This new rule that the only senator m the 
Cabinet should be a Minister without portfolio, -who acts as 
the Government leader in the Senate, has suffered onI> one 
major infraction in twenty-five years, 1 and on that occasion 
Mr Bennett pleaded that the circumstances were unusual and 
that the Minister’s appointment was not expected to be per- 
manent This practice has naturally diminished great h the 
prestige and influence of the upper chamber v ith the result 
that that emaciated body, aheady weakened b> veais ol 
undernourishment, has been brought perilously clo«=e to com- 
plete collapse Several lemedies have been suggested, but no 
Government of recent years has shown much concern ovei the 
Senate’s gradual debilitation, for, weak or stiong, it still fui- 
mshes a constant supply of sinecuies for staunch Govei nment 
supporters 

The most notable characteristic of the Canadian Cabinet 
is the representative nature of its membership the Cabinet 
has become to a unique degree the grand co-ordinating 
body for the divergent provincial, sectional, religious, 
racial, and other interests throughout the Dominion 
Cabinets in other countries, as, for example, in Great Britain 
and the United States, frequently exhibit similar tendencies, 
but not over as wide a field or in compliance with the same 
rigid requirements The inevitable consequence is that the 
choice of the Prime Minister is senously restricted and he 
is compelled to push merit to one side in making many ol 
his selections Cabinet positions will undoubtedly be 

'Two other cases occurred in 1925 6 when existing Ministers were appoint 
ed to the Senate and continued to retain their portfolios for some months there 
after 
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available for the best four or five of the Go\ ernment’s 
supporters, but the balance may be filled from the ranks 
of the party for reasons as \ancd as the\ are unconnected 
with parliamentary and administrative efficiency One 
observer of ready sympathies, who witrn ssed at dose quarters 
the formation ot the Borden Cabinet in 1911, has supplied 
the following bitter comment 

Those who have not witnessed the making of a Government have 
reason to be happier than those who have It is a thoroughly unpleasant 
and discreditable business in which merit is disregarded, loyal service is 
without value, influence is the most important I actor and geography and__ 
religion are important eupplemcntarv conside rations 

The Borden Ministry was composed under standard conditions and 
was not, therefore, nearly ns able, as honest, or as industrious an administra- 
tive aggregation as could have been had from the material available 
Industrial and other magnates were p r escnt during the process of gestation, 
not, of course, in the public interest but in their own, which was quite a 
different thm°- There were soire broken hearts — in one instance, literally 
In others, philosophy came to the rescue, but the pills were large and the 
swallowing was bitter 

I think that Sir Robert Borden did the best he could in a very difficult 
situation, but his hands were not free, nor can the hands of any man similarly 
placed ever be free so long as public opinion continues to demand ministerial 
representation on bases which have nothing whatever to do with past or 
prospective usefulness 1 

The first requisite to be met is that every province must 
have, if at all possible, at least one representative m the 
Cabinet The Cabinet, m shoit, has become federalized, 
a turn of events vv hich was forecast with singular shrewdness 
by one of the critics of the Confederation proposals m 1865 2 
The practice was begun in constituting the first Dominion 

'Paul Bilkey, Persons, Papers awl Pilings, pp 110-2 The above account 
isconfirmed bv one member of the C abinct appointed at this turn. \\ S Wallace, 
Memoirs of Rl Hot- ?./• 'nergt 77 f' pp 1 '4 61 

i “ Mr Christopher Dnnkin 1 think 1 mi' ikfv [the Government] to show 
that the Cabinet can be tornif d on uiv other principle than that of a representa- 
tion of the several provinces in that Cabinet It is admitted that the provinces 
are not reallv represented to onv 1 ederal intent m the Legislative Council [the 
proposed Senate] The CaDinet here must disolnrge all that kind ot function, 
which in the United States is perlormcd, in the federal sense, by the Senate 
And precisely as in the Ui'h d St>tes, wherever a Federal check is needed the 
Senate has to do Federal dut\ as an integral part ot the Executive Government 
So here, when that check cannot be so got, we must seek such substitute for it 
as we mav, in a Federal composition ol the Executive Council tnat is to sav, 
by making it distmctlv representative ot the provinces " Confederation Debates, 
1865, p 407 
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Cabinet , 1 and despite the emergence of additional political 
and mathematical ditiiculties as the number of the provinces 
has increased, it has continued to flourish The Cabinet has, 
in fact, taken o\er the allotted role of the Senate as the 
protector of the rights of the provinces and it has done an 
incomparably better job Any province today would 
relinquish all its senators without the slightest compunction 
or regret if by so doing it would be allowed to double its 
representation in the Cabinet 

The strength of this practice, which has during the past 
thirty years hardened into a rigid convention of the constitu- 
tion, was well illustrated m 1921 when Mr -Mackenzie King 
formed his first Cabinet The Province of Alberta had b> 
a singular o\ersight neglected to return even one Liberal to 
Parliament, and none of the twelve United Farmers of 
Alberta would betray his party for a portfolio or help Mr 
King and advance the provincial interest by resigning in 
favour of a Liberal The new Prime Minister, however, 
was not easily discouraged, and alter some inquiry and 
negotiation found a solution he appointed to the Cabinet 
Charles Stewart, a Liberal ex-Premier of Alberta, and 
then opened up a seat for him m the Province of Quebec In 
1935, Alberta again caused some worry, for the province 
returned one Liberal, one Conservative, and fifteen Soeu'l 
Creditors, but after some hesitation, extending over three 
years, the sole Liberal was made a member of the Cabinet 
without portfolio Prince Edward Island, with only four 
members, has had at times difficulty m retaining its right 
to a representative in the Cabinet, but the obligation has 
been repeatedly acknowledged by different Prime Ministers ' 
A Canadian Horace Greeley might well advise the ambitious 
young Canadian who seeks rapid political advancement to 
move m the opposite direction from his American cousin 
“Go East, young man, go East 1 Go to Prmce Edward 
Island and enter politics, and your chances of a Cabinet 

x In order to give provincial and sectional representation two of the leading 
figures m Confederation, D'^rcv McGee and Charles Tupper, were left out ol 
the hrst Cabinet N A-IcL Rogers, “Federal Influences on the Canadian 
Cabinet,’ 1 Canadian Bar Review, Feb , 1933, pp 106-7 

2 Ibid , pp 114-15 
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position will be at the worst one in four, and may very easily 
turn out to be one in one ” 

The convention that each province, if at all possible, 
must have at least one representative in the Cabinet makes 
another convention almost mandator}, namely, that the 
two large provinces must each be given more than one 
representative The peculiar position of Quebec has given 
this modest demand another push upwards, for Quebec 
has insisted that there should be at least three French- 
speaking representatives, and as Protestant English-speaking 
Quebec feels it should have one also, four members have 
tended to become the Quebec minimum Ontario obviously 
cannot be outdone, so that province may receive four, and 
possibly five, members in the Cabinet, although here, as with 
Quebec, the total number of Go\emment supporters from 
that province in the House is an important factor Within 
these two provinces divergent loyalties and interests have 
given this representation a local territorial basis as well 
Thus the Fiench-speaking constituencies in Quebec have 
tended to fall into two groups, one centring on Quebec, the 
other on Montreal, while the English-speaking constituencies 
(including the Eastern Townships) have formed another unit, 
each of the three must have its own Cabinet Minister 1 
Ontario has not been so clearly divided, but both Northern 
and Western Ontario have claims which are usually recog- 
nized, and Toronto has been known to complain because its 
special views have had no advocate in the Cabinet councils 

Provincial re.prescntT.tj ati bos. frequently been further 
elaborated in that a few portfolios have been commonly 
recognized as the special preserve of certain areas In the 
early days when the Inteicolonial was the only government- 
owned railroad, the "Minister of Railwavs usually came from 
New Brunswick, for a large part of the line ran through that 
province and the railway patronage was an important part 
of the Minister’s responsibilities But as the government 
railway extended to the west, the holder of the portfolio 
moved from the extreme east nearer to the centre of the 

x Ibid , pp 116-18 
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railway’s activities Similarly the Department of the 
Interior was formerly headed by an Ontario member, but 
as Western Canada developed, the portfolio drifted in the 
direction of the major interest Immigration and Colonization 
was also for obvious reasons a Western portfolio, and its 
successor (plus the Interior and several miscellaneous 
activities), now known as Mines and Resouices, is also 
filled by a Westerner Agriculture and Fisheries go almost 
invariably to the Prairie Provinces and to the Maritime? 
respectively because of their close association m those 
activities The Minister of Finance has always (with one 
doubtful exception) come from Eastern Canada with a 
leaning m favour of the Maritime Provinces For many >cars 
there has been a strong tendency to give the French Canadians 
(usually from Quebec) either Public Works or the Post Olhrc 
and, more recently, to choose the Minister of Justice from 
Quebec 

The federal character of the Cabinet is emphasized still 
further m the practice of Ministers in discharging their 
conventional functions as provincial repiesentatives Each 
Minister is constantly concerned with the widely scalteied 
interests of his special province and he acts, and is supposed 
to act, as its spokesman and advocate In Cabinet councils 
J he will be expected to advise, not only on matteis within 
his particular department, but also on any topic whene\ei 
\ it concerns his province, and his opinion, by virtue of superior 
, knowledge of that locality, will merit exceptional consider i- 
tion When the provincial government is controlled b> the 
same political party as that in power m the Dominion, the 
prov ince will expect its special CabinePMmistcr at Ottaw a to 
use his good offices to promote thc requests which the 
provincial government may make Consultations ind 
negotiations will proceed through the normal channels 
of the appropriate federal and provincial departments, 
but these will often be supplemented by the more 
informal proceedings through the province’s representati\e 
in the Cabinet The latter may, indeed, show some resent- 
ment if the province ignores him and approaches another 
Minister for intervention on behalf of the area which he 
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feels to be peculiarly his own Dominion appointments 

particular province (when not made by the Civil Service 
Commission) are thus made on the formal recommendation 
of the Minister in whose department the office lies, but he 
will as a rule first consult the Minister representing the 
province concerned before making his recommendation 
“While all members of the Cabinet,” runs an order-in- council 
in 1904, “have an equal degree of responsibility m a constitu- 
tional sense, yet in the piactical working out of responsible 
government in a country of such v nst extent as Canada, it 
is found necessary to attach a special n sponsibihty to each 
Minister for the public affaus of the province or district 
with which he has close political connexion, and with which 
his colleagues may not be so well acquainted MI 

The possibilities of sectionalism m the Cabinet have not 
been exhausted by giving special representation to provincial 
interests alone Race and religion arc also carefully consid- 
ered, although thc> aie to some degiee taken into account 
in determining the prov mcial quota The minimum of three 
French Canadians irom Quebec are alwavs Roman Catholic, 
the one English Canadian, usual]} a Protestant But 
almost invariably the Cabinet will contain an Irish Roman 
Catholic, probably from Ontario, and the Acadian French 
or the French Irom Ontano may also be given a special 
representative Some balance of Pmtestant denominations 
is at least considered when making C ilunct appointments, 
although it is doubtful if people today are as conscious of 
these differences as when Alexander Mackenzie (Prime 
Minister, 1S73-S; congratulated Vnmseh on the finely 
balanced Cabinet which he had called into evistence “I 
may, with feelings of pride,” said lie, refer to the standing 
of the members of the Cabinet No one will deny’ it has a 
large amount of ability In the matter of religious faith, 
there are five Catholics, three members of the Church of 
England, three Presbyterians, two Methodists, one Congre- 
gationalism and one Baptist ” 2 

r See R MacG Dawson, Constitutional Issues tn Canada, ipoo 31 , pp 112-13 
See also pp 111-1 6 

2 W Buckingham and G W Ross, Tht, Hon lltxcuider lildckenzie, his Life 
and Times, p 354 
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A host of other conflicting interests and claims will need 
to be considered, weighed, and, if possible, reconciled, b\ 
assigning portfolios where they will afford the greatest 
satisfaction to a wide variety of people The Minister of 
Labour has usually been associated in a theoretical or 
practical way with organized labour The Orange Older, 
the Manufacturers’ Association, the wheat co-opcrati\ cs, 
the financial interests, and others will all demand considera- 
tion The actual occupation of the members of the Cabinet 
has ne'ver been a major issue, although it has been used for 
campaign material at elections In 1940, for example, the 
Conservatives drew attention to the fact that of the srtu n 
members in a Cabinet which was engaged in directing the 
war, eleven were law vers, three school-teachers, one was a 
college professor, and one a financier and engineer On an 
earlier occasion, m 1921, however, the biter had been the 
bitten, for the Conservative Goa eminent had been cntici/id 
by the farmers for the same legal bias in its personnel } 
Provincial Premiers, especially if they have been active in 
winning the election tor the Government at Ottawa, will 
prefer claims to Cabinet positions which must be met, and 
the recent neglect of this obligation led to one oi the most 
bitter and costly internal party quarrels in this generation 
E\-Cabinet Ministers, if they are still in Parliament, consu 
tute another group which can rarely be passed over, cun 
when they have outlived their usefulness 

The roster of demands is thus a long one, and the pressure 
to increase the size of the Cabinet in order to meet all lh< ^ 
demands is tremendous Few Prime Ministers can enjov 
the undignified sci amble which occurs’ after each succeed ul 
election the winners aie many, but the prizes are pititullv 
few The prizes have, however, been appreciably mcieistd 
in recent years by the institution of parliamentary assistant- 
ships, for these have opened up new possibilities in meeting 
demands for sectional representation Mr Mackenzie King 
had stated m 1935 that Prince Edward Island would receive 
a parliamentary secretary as its representative in the Gov un- 
l Gram Growers' Guide, Oct 5, 1921 
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ment, and when these new otticers were cieated some 3 cars 
later the pledge was honoured Although the remain. In of 
the first assistantships bore few signs of Iia\ing been made 
for sectional reasons, the second crop, m PUG, stiungly 
suggested that the old fundamental iorces ot geogiaphy and 
race wmre once moie at work It the eaily precedents of 
promoting parliamentary assistants to Cabinet positions 
are followed in the lutmc, then the demand tor regional 
representation among the assistants will be inevitable, for 
the surest way to gain a seat at the Council table will be by 
preferment from the jimioi ranks But leaving this aside, 
the temptation to turn the assistantships to a good ad\antage 
and produce the hner shades of sectional representation 
will almost certainly prove irresistible One assistantship 
can meet the problem ot little Prince Edward Island, another 
should satisfy the demands ot a larger province which has 
returned very r tew t.o\ eminent supporters and these ot 
poor or indifferent equality , another one or two will be 
invaluable in adjusting tiie ever delicate balance between 
Ontario and Quebec, while a small province which could 
scarcely hope to icccivc two full-fledged Ministers might 
quite legitimately aspire to a Minister and an assistant 
The mathematical possibilities are fascinating. One can 
begin on a basis ot tw o assistants bung equal to one Minister, 
but this is the simplest and most supernual kind of calcula- 
tion A Prime Minister who really knows his Ministry — 
and his country —will strike balances of a far more delicate 
kind, involving such problems as the value of an assistant 
who comes Irom an unrepresented minority as compared 
to a Minister who heilds strong religious beliefs, or 
whether an able and aggicssive assistant is worth more as a 
provincial representative than a lethargic and ineffective 
Minister No Prune Minister can refuse so stimulating a 
challenge, the answer to which promises to be at once so 
fair, so beneficial, and so profitable 

It is easy, ot course, to decry the practice of forming a 
Cabinet which is m large measure based on many varieties 
of sectional representation, and there is no doubt that it is 
never conducive to efficiency in its narrow ministerial sense 
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Excellent men are passed over and mediocrities take their 
pjaces, and every Cabinet within living memory has contained 
examples w hich prove only too well the validity of the argu- 
ment But some consideration must be given to the divergent 
views and interests which are an inescapable condition ol 
such a large and varied country, and the racial, lehgious, 
and cultural differences add to the difficulty A practice 
which selects Cabinet Ministers on grounds of religious 
beliefs is in one sense short-sighted, inefficient, and generally 
reprehensible, but from another and wider aspect, it is simply 
an acknowledgment of the fact that men’s confidence m one 
another is based, m part at least, upon qualities of this 
kind, and that efficient government in its broadest sense is 
unobtainable if these human limitations are ruthlessly 
overridden and ignored In short, a regrettable practice 
may have to be accepted because the alternative will be 
even worse The real problem here is one of degree the 
Cabinet must be constructed with an eye to the representatn e 
character of its members, but these factors should rarely, 
if ever, be permitted to displace the highest qualities of mind 
and character which a Cabinet must contain if it is to function 
effectively in the complex environment of modern times 

I trust there will come a time when considerations of race and religion 
will have less weignt than they have to-day But we must irankl> recognize 
these conditions to-day, and we know that in the best interest of all Canada 
it is well that in making up a Cabinet you should have regard to these things, 
as we know them in the past On reflection it will be seen that for the good 
government of Canada we must have a larger Cabinet than perhaps uou'd 
be required bv any other country of the same pojadat’on 1 

Conflicting interests which exist on such a comprehensn c 
scale and are so clearly defined might well appear to be a 
shaky foundation on which to budd cabinet unity and a 
common policy But while these undoubtedly tend tu 
make general agreement more difficult, the conditions of 
the Cabinet’s existence provide the opportunity and the 
compulsion which make compromise possible Some of 
these centripetal forces have been already indicated The 
most powerful of these is the membership m one political 
party which, while it does not necessarily imply unanimity 

‘W S Fielding, in Can H of C Debates, May 15, 1909, p 6725 
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on all things, ncv cithcless creitts an atmosphere of friend- 
liness, conndcncc, anti forbcirmce in which agreement 
thrives A long histon of past struggles, shand antipathies, 
■similar habits ot thoughl, iovaltv to the party leader, the 
desire to defeat the cncm\ at all costs and the allied deter- 
mination to stay in oitice, all have the same general tendency 
and are lcmfnrced by the con\entional insistence on the 
solidarity of tile Cabinet in public ami the joint responsibility 
of its menikis m Pai hament Two othei characteristics of the 
Cabinet also assist this unilyimr pioccss— the secrecy of its 
deliberations and the pie-cnum net of the Prime Minister 
The miracle ol cTbnn t solidarity, as suggested above, is 
frequently no inn icle at all, for the simple reason that it 
may have no existence cave as a common bulwark against 
an aggressive oncim I lie fiction can be successfully 
maintained pimiurily because no information on what is 
proposed oi discussed ot do idol in the meetings of the 
Cabinet c m be ick ist d, < \ cu m < onhdcnce, until the moment 
arrives for the announcement 01 implementation of a decision 
The deliberations of the Culumt m short, are held m the' 
strictest secrecy All mcmbcis ire Privy Councillors and as 
such are bound undr r o ith to 1 ktt p close and secret all such 
matters as shall 1 « trend d, d< hUt’l and lesohed on in Privy 
Council, without publishing or disclosing the same or any 
part thereof, by Word, Writing or any otherwise to any 
Person out ot the *une ( onncil, but to such only as be of 
the Council ’ The c onsrqiK m es of this secrecy are far- 
reachmg Reiving on this protection, Cabinet members 
are free to 1 o'ce lhnr# opmu.ns without reserve on all subjects 
which come up for discu smn the motives which have 
influenced the ( abinet m coining to its decision will not be 
disclosed, the dissentient* c in support the corporate policy 
without being themselves singled out tor special attack or 
having then motives impugned and the Cabinet derives no 
inconsiderable sliategie advantage in being able to reveal 
hitherto undisclosed pioposuls at the most opportune moment 
Unless secrccv e'lsts md is nuintaiiud in its most rigid form, the 
Cabinet system will never work sutislaetonlv , will tend, rather, to prove a 
source of weakness and distrn non It v ill breed hate and temper, dissolve' 
agreements, and give n^e to a sense of treachery when there should be 
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confidence, and of restlessness where there should be security The reason 
why secrecy should be preserved, not from fear of penal regulations, but in 
accordance with the strictest code of personal honour, is not lar to seek 
Men in a Cabinet mast be loyal to one another, to their chief, and to the 
Committee as a whole, or thev will be undone By loyalty we do not mean 
that thev are merely to refrain from backbiting or from undermining each 
other s position, or, again, trom trying to better their own positions L>\ 
pushing a colleague dow n We mean something a good deal more elemental 
When a matter has been decided upon in the Cabinet, then the men who 
opposed the course ultimately adopted must make their choice either uf 
resigning or else of whole-heartedly adopting the will of the Cabinet as 
their own If their choice is in favour of remaining in the Cabinet, then 
both in public and m private they must defend the action of the Government 
exactly as if their own private wishes had been accepted The will of the 
whole must become the will of each 1 

The informality or unbusinesslike conduct of Cabinet 
affairs which has been until very recent years another 
characteristic, has alwavs been justified as necessary in 
order to preserv e this secrecy \\ hether these habits 
have been conducive to efficiency and to economy of time 
and effort ma> be left to the imagination, but secrccv lia^ 
usuall> been well preserved, although unscrupulous or caickss 
or garrulous Ministers have been the source of occasional leak 
ages 2 On the whole, serious lapses have been larc, although 
they have seived to indicate bow embarrassing such reve- 
lations could be when used as levers against a supposcdlv 
united Government The oath thus obtains substantial lcin- 
forcemcnt from the collective moral pressure of the Cabinet 
and the constant need of the members for self-protection In 
1904, for example, R L Borden read to the House a confi- 
dential memorandum on the transcontinental railway pre- 
pared bv the former Minister of Rail\va\s, and used it with 
devastating effect against the Government Sir \\ilfiid 
Launer was most indignant, for the document had cleailv 
been improperly obtained from the Privy Council office “This 
is a confidential memorandum,” he protested, “presented 
by a member of the Privy Council to the Privy Council No 
mcmbei of the Council gave out that report, for that would 

l Thc Spectator (London), April 29, 1916 

’C'w 1 =l'-\ nVs ,t may be noted, are more to be trusted with confnJi riti d 
material ih in Ministers It is not without significance that the Ministi r oi 
Finanrc dues not disclose his budget proposals to the Cabinet before their in 
nouncement to Parliament 
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have been a \iolation ot tlic oath of scutcj which every 
v member takes on joining the Council M\ honourable friend 
said that Mr Blair [the cx-Mmi&ter ot Railways] did not 
publish it But it is published \\ )io then published it, who 
then gave it aw a} ? How has it come into the hands of my 
honourable friend’” 1 

The rule ot secrecy is customarily somewhat relaxed on 
those occasions when a Minister’s resignation makes it 
desirable that the reasons for his disagreement with his 
colleagues should be made known, and at such times the 
permission of the Governor-Genual (through the Prune 
Minister) is first obtained In any ev ent, it a debate develops 
on the Minister’s explanation, the general tenor of the 
discussions in Council is almost inevitably revealed In 
1944, for example, the disclosiues in legaul to the essential 
facts preceding the resignation ot Mr J L Ralston were so 
complete that he was led to remaik in the House that “in 
this debate and especially in the Fume A [misters speech 
the other night the doors of the Pint Council have been 
pretty well opened, and there is not \ei\ much that has 
taken place there, which one recollects, that has not been 
revealed to the House and to the public ’ 2 

The Cabinet is also given unity and pm pose by the 
pre-eminence of the Prune Minister and 1ns leadership m its 
councils The usual description oi the position of the Prime 
Minister and his associates is to sav th it he is punius inter 
pares, a phrase which is far tiom doing him justice He 
css sot he first bis epi o b Jty jin' ' ery rxreJ Got 

reason that he has no equals I he quotation contains, 
however, some truth it calls attention to one \ erv important 
aspect of this relationship, namely, tint the othci Ministers 
are the colleagues of their chief and not his obedient and 
unquestioning subordinates Their position bears little 
resemblance to that of the members ot the federal cabinet 
in the United States, whom the President may appoint or 

'Can H of C DcbaUs, \pnl 15, 1004 p 130G Mr Borden’s repH was that 
he did not receive it “wrongfull' that it ‘ was placed in m\ hands without an> 
restrictions whatever as to the use which should be made of it" bv one who had 
no connection with the Government 

'Ibid , Nov 29, 1944, p 6659 See ibid , Nov 22, 1944, pp 6505-10 
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dismiss, instruct or forbid, consult or ignore, as he maj see 
fit and w ithout any great fear of the consequences A Prime 
Minister who would tr\ to issue orders to his Ministers or 
would intei fere persistently in their departmental work 
might find that before \ery long he was out of office, for if 
at any time the Ministers chose to rebel, their combined 
influence in the party and m the House could, and in all 
likelihood would, bring about his speedy downfall 1 All 
members of the Cabinet are responsible to the House, and 
while they gladly acknowledge the leadership of the Pi unc 
Minister and will, in fact, usually bow to his decisions, they 
can ne\er completely surrender their mdrvidual judgment 
or responsibility > J 

The powers of the Prime Min ister are ne\eithcless 
potentially enormous, m Lord Oxford and Asquith’s phn.se, 
“the olfice is what its holder chooses to make it,” and lew 
holders show any marked desire to limit their commitments 
“The powers of tne Prime Minister, ’’said Mr Arthur Mughen, 

‘ ‘are very great The functions and duties of a Prime 1 mistei 
m Parliament are not only important, they are supreme in 
their importance They spring from his position of pnmac\ 
m the Goxernment reinforced by his leadership of the 
majority party The Prime Minister as such may possess 
virtually no legal authority, but operating through the 
Go\emor-General, the Privy Council, a Minister, or some- 
times as a Minister in his own right, his powers are \ei\ 
great indeed To these must be added the \ery extensile 
legal authority of Paihament which in large measure lie 
indirectly controls He is the directing, force in both Cabinet 
and Parliament, and he thus presides over the one and 
guides the deliberations of the other He determines the 
Cabinet’s agenda and is the major influence m helping it 
arrive at decisions, he leads the Commons, answers mam 
of its questions, apportions (with its consent; its time, and 
submits the measures of his Government for its appiotal 

l The outstanding Cabinet rebellion in Canadian history was that of seven 
members ot the Bovvell Ministry in 18%, which had the result that the Prune 
Minister »vas compelled to agree to the terms dictated by the rebels 

’See Can H of C Debates, Jan 8, 1926, pp 15-16, H R G Greaves Hit 
British Constitution, pp 108 17 
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lie must be consulted by all Cabinet Ministers on important 
decisions, and be serves as the one great cu-ordinator of 
executive policies In addition to his normal duties, he has 
been for many years Minister of External Affairs, a portfolio 
which until 1P&> was considered too important to be 
entrusted to anyone else 1 lie is the link between Governor- 
General and Cabinet, and is in a special sense an adv lser to 
the former lie recommends all impoitant appointments to 
the Council He also has the piimarv responsibility for the 
Council advising the Governor when Parliament should be 
convened and when it should be dissolved — a power which 
adds greatly to his strength, not onlv in the House of Com- 
mons, but in the Cabinet as well - 

In many of these matters the Prime A I mister is able to 
obtain substantnd ud irum the members of his Cabinet, and 
this is particular! v true when a decision touches upon their 
respective departments or the special interest or area which 
they individually represent and on which they speak with 
exceptional authontv The successful Prime M mister is he 
who can merge the many diverse talents and interests of 
his Cabinet so that thev form a united team, working in 
good spirit for the bench u of all Party Pcs and association 
will not only create trust and cunhdence, they will also make 
it easier for the members of the Cabinet to criticize freely 
and yet maintain their triend] \ iel ltions intact When the 
goodwill breaks down and the tension mounts, or when a 
dispute between Ministers or departments develops, the 
Prime Minister is u^udh the diplomat who is able by 
resorting to persu ision thie its, appe ils to party and personal 
loyalty, to bring about reconciliations and keep the Cabinet 
together 

The degiee to wGch tin Pi ’me Minuter will use his 
colleagues to advise and assist him will depend on many 
factors, the chitf of winch are purely personal The most 
obvious ones to be considered aie their ability and loyalty 

^he link between the hwcun Minister and Pi l.nc Minister in Great Britain, 
however, has alv m s been * hp el use md the British Prime Minister is supposed 
to see all the more impartin'" d^pit'hcs or the 1 urfijjn Oihce 

a See, for example P C lbi'i Jin' l'J I'J20, in k MacG Danson, Constitu- 
tional Issues in CctnJa /o,/, op 125 5 
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A fair proportion of the Cabinet are baiely capable of 
performing their own departmental duties efficiently, and 
these are probably useless also as consultants in the widei 
field ol general Government policy Others may not have 
the full confidence of the Prime Minister or the respect and 
unreserved approval of their colleagues Thus there usually 
arises within the Cabinet a small group of four or five 
Ministers who, because of ability of various kinds, ever ptional 
local or sectional confidence, personal qualities or character, 
will be highlv regarded by the Prime Minister and will Ik 
consulted by him on all matters of importance Occasionalh 
the Prime Minister may have a special colleague whose 
intimacy makes him a friend and almost a partnei m the 
office The late Ernest Lapointe, for example was tor m im 
years a great friend and counsellor to Mr Mackenzie King , 1 
and there cJn be no doubt that Air King denved no small 
assistance, particularly m all matters involving bienth 
Canada, from his colleague But these close relations an 
not very common, and most Prime Ministers unbend only 
to the extent of recognizing an inner group of ad\isus 
For the position of Prime Minister does not encoiuug 
intimacies and friendships These are apt to create jealousu s 
and antagonisms and may also expose lnm to exploit! Lion 
by selfish interests, so that he finds his greatest protection 
lies m partial seclusion and a withdrawal from many noun if 
human relationships In the words of a former membei of 
ijhff. BtUj-sJx CM > m ek. S/i/ur e.t.'SA vMl 

The change from being a Cabinet Minister tu being a Prime Minister 
is far irom being merely an exchange of chairs ajound a table, it is nut unl\ 
a change of position but of climate, the Prime Minister enters the sli ito 
sphere and becumcs telescopically distant to his colleagues There is no 
generosity at the top, Lloyd George declared, speaking from the cold isolit ion 
of the summit On the other hand, to the public the Prime Minister now 
becomes microscopically near, no celestial being but a terrest.ial m&ul 
whose every movement is watched, recorded, magnified, broadcast* 

’Mr Mackenzie King described Mr Laoointe as "the closest, the Iruc-t 
and the most devoted friend I ha\e had in my political life " Can II a I ( 
Debates, Nov 27, 1944, p C616 

’lhomas Jones, “Prime Ministers and Cabinets,” The Listener, Get 13, 
1938, pp 78S-9 
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The Prime Minister may also be compelled to preserve 
his aloofness for a more selfish reason, as Mr Lloyd George 
indirectly suggested, namely, to defend his own position 
against an attack from within the Cabinet It is a rare 
Prime Minister who will be so sure ot his invulnerability 
that he will be prepared to run the risk of developing the 
capacity and building up the reputation of other Ministers 
to a point where they might become powerful enough to 
challenge his primacy If such a threat should arise, the 
Prime Minister’s powers and prestige m both party and 
Government are usually so enormous that the would-be 
Crown Prince disappears from the political scene There 
seems to be little doubt, for example, that Israel Tarte 
considered hnnseli as a possible successor to Laurier, but 
his somewhat premature moves to build up a following to 
that end met w ith quick and decisiv e defeat 1 Other incidents 
in Canadian history point the same moral The leader of 
the pack, so long as he maintains his \ igour, will tolerate 
no rival, and he possesses both the will and the means to 
enforce his supremacy 

The dominance of the Prime Munster m Cabinet and 
Parliament inevitably accentuates his importance in the 
country as well, although some of the Ministers will have a 
local or restricted prestige which may within a smaller 
sphere be the equal of his own His position and person 
are eagerly dramatized by press, platform, and radio his 
merits will be extolled and exaggerated by his friends, his 
faults will be dended and exaggerated by his enemies The 
spotlight of the campaign tends to be fixed on him and on 
the leaders of the Opposition parties, and their personalities 
and qualities become even more decisn e factors in the 
election than the issues themseh es Indeed, the issues will 
be in large measure formulated and selected by the leaders, 
and it is therefore the Prime Minister who will determine 
the emphasis which is to be gi\en to the different policies 
of the Gox'ernment, although in this he must clearly respect 
the opinion of the party Thus while Mr Bennett did not 

*0 D Skelton, Life and Letters of Sir Wilfrid Laurier, II, pp 176 83 
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hesitate on the eve of an election to announce a new and 
radical refoim programme, a large section of his party did 
not approve of it, and were thus forced to choose between 
an acceptance of the platform or the repudiation of the 
Prime Minister — an unhappy dilemma which certainly did 
not improve the party’s position in the election which 
followed Election manifestoes are largely the work of 
respective party leaders and essentially personal pledges 
given by them to the electorate Thus Mr Mackenzie King has 
on a number of occasions announced that while he has 
accepted the party platform, he nevertheless regarded it as 
no more than a statement of policy of a -very general land 
which he would implement at his own discretion 

The qualities of leadership which any Prime Minister 
worthy of the name is bound to possess and the opportunities 
for leadership which are an inescapable accompaniment of 
the office thus combine to exert a steady pressure towards 
autocratic methods and decisions "Much of the authority 
of the Cabinet,” says Sir bidney Low regarding the govern- 
ment of Great Britain, ‘‘has insensibly passed over to that 
of the Premier, as the powers of a Board of any kind tend 
to be concentrated m the Chairman, especially if his col- 
leagues are much below him m ability and reputation ” l 
The successful Prime Minister is he who can be both the 
unchallenged master of his administration and yet at the 
same time avoid the faults and dangers of absolutism For 
he must always strive to have it both ways Even a casual 
student of the lives of Macdonald and Laurier (and of the 
later years of Sir Robert Borden’s Premiership) cannot fail 
to be impressed with the rigorous authority that frequentlv 
marked their political relations, and when some Cabinet 
discord or internal dispute gave an occasion for action, 
firm and even ruthless decision was the unfailing response 
r he development of autocratic characteristics m the Prime 
Minister is, however, always restrained by at least one 
major check — he must retain the confidence of his part} , 
and the latter’s chief and most reliable spokesmen are usually 
the Cabinet Thus the Ministers, while generally acquies- 

'Sir Sidney Low, The Governance of England, p 158 
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cent, may feel it necessary to oppose him if they believe 
that he has gone too far They are bound to keep him in 
touch with fluctuations in public opinion, thev are in close 
contact with the party supporters in Parliament and 
throughout the nation, their political lives, like his, are 
forfeit if wrong decisions are taken, and they dare not permit 
unwelcome proposals to pass unchallenged There is, 
moreover, the potent sanction which always lies behind 
all their representations, protests, and expressions of opinion, 
that m the last resort the> can not only criticize but dethrone 
him ^It is here that any parallel between the democratic 
ruler and his totalitarian counterpart breaks down I The 
Prime Minister may have enormous powers, but the basic 
conditions under which he governs compel him to wield his 
authority strictly on sufferance he moves m an atmosphere 
of friendliness, tolerance, and suspended judgment in his 
own party, in one oi constant criticism, suspicion, and 
outspoken condemnation elsewhere His retention of ofhee 
is thus continually under attack, he can never ignore 
incipient dissatisfaction and re\olt among his own supporters, 
and he must soothe the ruffled feelings and anticipate the 
indignant outbreaks before they reach the acute stage 
He can never lose sight of the paramount necessity of 
retaining the confidence of the House and, behind the House, 
of the electorate No matter how loity his position, he can 
always be defeated and displaced The war for political 
supremacy is unending, and a victorious engagement 
today may be speedily followed by disastrous defeat to- 
morrow The most any Prime Minister can hope for is a 
temporary success, which will give him time and opportunity 
to consolidate his position and prepare his defences for the 
next encounter 



CHAPTER X 


THE CABINET FUNCTIONS 

While the success of a particular Cabinet, as the preceding 
pages have suggested, may depend in no small measure upon 
the shrewdness with which the Prime Minister has gi\en 
recognition in its personnel to certain elements in the national 
life, it is very obvious that the adequacy of the Cabinet’s 
performance will be primarily determined by the individual 
and collective competence of the members The position 
and experience of the Prime Minister — in the House, m the 
party, and in the country — are usually such as to enable him 
to choose his colleagues wisely and to give the proper weight 
to each of the many forces to be considered He w ill normalK 
ha\ e had an extensive experience as Leader ol the Opposition 
and perhaps also as Prime Minister, he will presumably 
enjoy the confidence of his party , 1 he has the prestige and 
authority which spring from a recent electoral victory , and 
he is almost certain to possess qualities of leadership, not the 
least of which will be the ability to judge the capacities of 
his fellow -men and to gauge with some accuracy the strength 
of the rival political influences with which he is surrounded 

The Prime Minister is likely to find close at hand a 
reserv oir of good and fair Cabinet material composed of those 
party members who have been elected to the House of 
Commons, and he can, on occasion, go outside the House 
(particularly to a provincial Cabinet) for a Minister of ex- 
ceptional talent or prestige This latter procedure howevci, 
while not uncommon, is not, of course, the usual practice , 2 
it casts some doubt on the quality of the party repiesentation 
in the House, and it necessarily involves the resignation of a 
sitting member and a subsequent election to secure the vacant 
seat for the new Minister 

^This is not a certainty Sir Maclven7ic Bom 11 did not have the confidence 
of his pnit\ in Parliament, nor did Sir Robert Borden for many \ears aftu he 
was chosen as its leader 

Dr E A Forsey has pointed out that this is far more frequent than is 
generally supposed, and that there are since Confederation more than hlt\ 
instances of Ministers being brought into the Cabinet from outside the Dominion 
Parliament 
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The Prime Mimstei is foitunately not compelled to seek 
Cabinet members who me m am real sense of the term 
experts in the pirticulai fields -which the\ are appointed to 
supervise Foi while tin House nm be able to furnish 
here and there an outstanding authoi it\ on a special subject or 
activity (and lie would be woithless as an expert unless he 
were outstanding), the fates which picsulc oxer elections 
can scarcely be expected to pioduce on the (>o\ eminent 
side of the House top-flight experts m iguculture, public 
health, natal aftans mineralogy, li&lurics, foreign politics, 
transportation, and in a do?<n othci fields as well The 
President of the United Stitcs, it lie wishes, mat ransack the 
nation for specialized talent of nm kmd, but the choice of 
the Canadian Pmne Minister is almost entirely restricted to 
the few T score members of the majontx party who have 
secured seats m the House ot Commons borne Canadians 
profess to be much alarmed lit the situation and hate on 
occasion produced solutions ol teiriteing ingenuousness 
There was, foi example, the editorial which appeared m a 
Toronto newspaper m 14)40 "An e\cn greater necessity 
[than a National Got eminent] ll oui wai efforts are to be 
guided primal ily b\ nulitait expeits instead ol being bungled 
because of political expediency, is a War Council or Military 
Advisorv Board which would be composed of the Chiefs of 
the Army, Nat}, and All 1 orce, and a limited number of 
Senators and Commoners who hue had war or war gotem- 
ment experience, and who could explain the nation’s tvar 
policy to Parh ament ” ' 1 he Chairman ol the Y\ ar Council,” 
the office-boy geneiuusly added, “coulel be a member of the 
Cabinet 1,1 Another proposal which displayed equal dis- 
cernment appealed in the pages of Hansard 

In the present Cabinet— nut I do not «i\ this in m\ unkindly spirit — 
I do not see the representation I should like to see In the Dominion we 
find industry, agriculture and labour These three groups compose the 
major part ol our population In my view the labour portfolio should be 
administered by one who know s labour, and agnculturc by one who knows 
agriculture The portfolio ol national ruienue is not, in my opinion, a legal 
portfolio at all It h is been mv view that that is a portfolio suited to a 


1 Toronto Clone and Mail, I cb 20 1010 (.editorial) 
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businessman, because the Minister would deal with industn , with tariffs 
with regulations connected with customs duties, and mattevs which <uc 
connected solelv with the industrial hie of the country 

The Minister ot Public Works — and again I say this in the most kmdh 
spirit — should be someone who is a builder, or who knows something about 
budding It is mv belief that the men who should admin 1 ster dc 

partments m the post-war pic] should be men , ho ha not been particular! v 
trained in law or medicine, but men W'ho ha\e been trained in the hard wax 
in the departments oxer which they would hare to preside I bcliexe the 
people would have more confidence in the new departments il men with 
practical knowledge of the various subjects in\ol\ed were chosen to he id 
those departments 1 

To place a member of Parliament -who is a thud- or 
fourth-rate specialist at the head of a department because he 
is supposedly an expert, and to give this pretender the conti ol 
of those who are really masters in their fields, would not 
merely be useless, it would be utterly disastrous An amateur 
Minister of tirst-rate capacity is in large measure dependable 
and safe because he knows he is technically ignorant, and he 
is thcrelore willing to seek and to take the best ad\ ice obtain- 
able, the third- or fourth-rate specialist does not adequate!} 
comprehend the extent of his ow n ignorance and is continu ill \ 
setting up his judgment on technical matters against the 
opinion of his ad\ lsers The latter interferes on the grounds of 
special know ledge— w hich he really lacks— w hereas the former s 
interference is based on common sense and judgment — which 
he in all likelihood possesses in uncommon measure But 
e\en a specialist who is first-class is likely to make a porn 
Minister 2 Practice has given this an unequivocal double 
confirmation Not onb has the use of the amateur A] mister 
been vindicated by long experience, the expert A 1 mister — 
the one who has presumably a profound technical knowledge 
of his department's work — has proved time and agiin to be a 
monumental failure 

A Minister will, however, need to possess a somewhel 
specialized talent, though it will be of a quite different sort and 
will rarely be associated with the professional v ork of an\ 
particular department It will be in part an ability to per- 
form parliamentary duties acceptably and m part also — and 

UCarl Homuth M P , Can H o] C Delates, July 17, 1944 p 1941 

•This is developed later at greater length, infra, pp 238-41 
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the two aie almost always found in conjunction a skill in 
administration which will enable its possessor to ov ersee 
departmental actry lty on a large scale Talent of this kind 
is infinitely more useful to a Minister than any specialized 
technical elficiency , and 3 ears spent on the floor of Parlia- 
ment seem to be exceptionally well designed to produce not 
only the parliamentary capacity, which is a natural conse- 
quence, but also the allied though more unexpected quality 
of administrate e ability ot a high order 

The Prime Minister in his search for Cabinet material will 
thus look for those general qualities of mind and character 
which enter into genuine administrate e capacity and parlia- 
mentary leadership Intelligence, integrity, and common 
sense head the list of requirements, and these may be 
supplemented by such useful attubutes as energy, imagina- 
tion, enthusiasm, courage, tolerance, a gift of expression, a 
desire for public scry ice, a sense ol proportion, and a willmg- 
ness to pool mdiy ldual ideas and desires to promote the 
common ends of the Coy eminent ' In choosing Ministers of 
the Croyyn,” said Mr Mackenzie King, “I belieye the best 
administration is to be aclney ed where regard had first and 
foremost for the intelligence and integiity of the persons 
appointed A man of ability, sound judgment and high 
attainments yyould to my mind fill much better any portfolio 
of government that might be allotted to him than could 
possibly be the case with others who might seem to hate 
qualifications on the grounds ol calling or occupation, but 
who did not have the required attainments in other ways 1,1 

The Prime Minister will rarely exercise this power of 
selection yyithout consulting with leading members of the 
party both inside and outside Parliament Indeed, these 
preliminaries, accompanied as they may be by indirect and 
surreptitious influences, may be so iny oh ed and prolonged 
(as at the time of the formation of the Borden Goyemment in 
1911) that they become almost a national scandal 2 Consul- 
tation with members of Parliament is usually confined to the 

1 Can H of C Dilates, Jul> 17, 1944, p 4941 See also Ottawa Journal, 
Aug 5, 1944 

2 Paul Bilkc> , Persons, Papers and Things, pp 140 2, \\ S Wallace, Memoirs 
of the Rt Hon ^ir George Foster, pp 154 01 
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select few who are especially in the confidence of the Prime 
Minister, although it has been alleged in one recent instance 
w here the party leaders of the Dominion and a province v ere 
at loggerheads that the party members of Parliament from 
that pro\mce were asked to indicate their own choice as to 
who should recerve a particular portfolio beiore the appoint- 
ment was actually made 1 The allotment of Ministries mat 
also be materially affected by the special preierences of those 
who are united to join the Cabinet, and the demands ot an 
exceptionally able or influential member may cause a k- 
shufflmg of several offices in order to make compliance 
with them possible Despite the abo\e considerations, the 
selection of his colleagues alwa>s remains the unquestioned 
right of the Prime Minister, and this is no inconsiderable 
factor m securing the sohdant> of the Cabinet and cementing 
the loyalty ot its members to their chief 

The Cabinet has been called “the mainspring of all the 
mechanism of government” and as such, it makes itself 
effectively felt over far more than the narrow e\ecuti\e held 
Its influence and power are m fact so great and so pervasive 
that any clear-cut di\ lsion of authoi lty betw een the exccutiv <_ 
and legislate e branches of gov ernment cannot be maintained 
Even in a country like the United States where the consti- 
tution attempts to preserve a sharp distinction between the 
two, the line of cleavage is being continually crossed, and the 
President is compelled by the exigencies ot practical politics 
to exercise directly and indirectly very important legislative 
powers In Canada, where the Cabinet sits in Parliament 
and must be responsible to it, the co-operation between the 
two naturally goes mueh further and begins to approach the 
point where the one becomes merged in the other From this 
develops a constant and no doubt an inevitable tendency for 
the Cabinet to push the House of Commons into the back- 
ground and make the latter an approving and checking body 
which on only the rarest occasions will assert a genuine inde- 
pendence of its leader Despite this intimate association, 
however, it will be clearer for purposes of exposition to divide 
the functions of the Canadian Cabinet into two broad cate- 
1 ioronto Globe and Mad, Jan 24, 1939 



HIE CABINET FENCIIONS 


233 


gones, e\ecuti\ c and legislative Both spring fiom what are 
legitimate executive 1 unctions, but while one rs executive in 
the narrow sense, the other is particularly concerned with the 
contacts which the Cabinet makes with the legislature and 
the part it takes m the woik ot legislation 

ExrcumF Fi\ctio\s of the Cxbinet 

(a) The outst mding dut\ of the Cabinet is to furnish 
initiative and lendeiship to piovide the country and Parlia- 
ment with a national policv and to devise means for coping 
with present emcigeneies and future needs On minor 
matters this is the concern of onlj the department affected, 
but as the impoi Lance or scope of the issue increases, it 
becomes mme and moie a matter for the Prime Minister and 
the whole Cabinet who after long consideration and dis- 
cussion, will decide the polrcv of the Government 

All Government measures with very few- exceptions are 
the joint product of the Cabinet and the civil service The 
initial inspiration or impulse will often originate wuth an 
individual Minister or the ( ibinet, and a rash Minister will 
sometimes make public commitments without consultation 
with his staff or even with Ins colleagues, but this is only a 
beginning 1 he proposal must be examined, criticized, ap- 
praised in the light nl past experience, adapted, and recast 
man} times before it is rc.id> for trial or for incorporation 
in a Government bill, and at all stages in this proving process 
the practic'd knowledge and inform ition of the civil servants 
are of inestimable v due On the other hand, the process may 
be reversed lor an enormous number of new and modified 
policies grow out »>/ the i< tual administration of existing 
statutes and n gul i turns 1 lu.se polieits will almost invaria- 
bly ongmati with the f i\ ll servant, themselves who alone 
are in a position te> draw upon the experience and wealth of 
data which have been built up through many years of ad- 
ministrative practice Any significant change of this kind 
must receive, of course, the cneloisement of the [Minister, who 
will usually appioach the question from a different angle than 
his civil servants and will be especially conscious of the 
political implications of an> new departure Matters of 
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greater scope or consequence will need to secure Cabinet 
approval as well, and if they involve a statutory change 
or are of major importance, they will be submitted to 
Parliament 

The Cabinet may sometimes feel the need for more infor- 
mation than it and its civil servants possess, and it may take 
the initiative to secure assistance from other sources before 
making its decision on a new policy It may seek ad\ ice 
from various party organizations, or it may consult with 
those economic or social groups which are likely to be most 
affected by any change It may go further and obtain more 
formal assistance either by introducing a resolution into 
Parliament to appoint a select committee of members fa bod\ 
discussed m a later chapter ) 1 or by itself appointing a Rojal 
Commission under the Inquiries Act 

The Royal Commission is usually composed of one or 
more members (three is a common number) whose special 
qualifications wall not only equip them for the mvestigrtion 
but will also tend to create public confidence m their work 
Their special qualifications may consist of exceptional pro- 
ficiency m a narrow field or, on the other hand, a judicial 
detachment and freedom from bias, a wide experience, or a 
familiarity with matters allied to that under in\ estigation 
Not infrequently both the expert and the enlightened amateur 
will be represented, the chief requirement being that the 
talents of the commissioners should be those which in each 
case are most likely to throw some light on the problems 
involved 

But while it is true that a Cabinet will pick a Ro\al 
Commission for the ability of its members, few' if any Com- 
missions are chosen on that ground alone A Cabinet is 
always careful to see that the dice are not loaded against it, 
and the surest way to take care of that eventuality is to load 
them slightly in its own favour In other w'ords, a Cabinet 
will never choose a Commission which is likely to pro\e 
, antagonistic, and it will try, if possible, to secure com- 
missioners who, although they will not be partisan, are never- 
theless in general sympathy with the Government’s policies 

•Chapter xvni 



THF CABINET FUNCTIONS 


235 


Thus although the Commission will be gnen perfect freedom 
to conduct its investigation as it pleases, the Cabinet has 
given the minimum number of hostages to fortune and it 
can usually count on a nnld prejudice in its own favour 
If the Commission should submit a report with which the 
Cabinet agrees, no problem is likely to arise, but difficulties 
may occur if the Commission's report pro\ es to be distasteful 
In theory, the Cabinet is quite free to accept or reject the 
findings of a Commission as it wishes, for the latter has made 
an independent non-political investigation which the Cabinet 
could obviously not control and ior w hich it can take little, 
if any, responsibility But this fieedom of the Cabinet is 
to a large extent imaginary , for it cannot ignore the Com- 
mission’s moral authonty, derived from its qualifications, its 
freedom from control, and ifs lack of ulterior purposes, 
which greatly enhances the difficulty ot the Goiemment's 
disregarding recommendations which hai e so disinterested 
an origin .Moreover, as the Go\ eminent itself decided 
on the inquiry and appointed the Commission, it is unable 
to suggest either that the whole matter had better be dropped 
or that the report of the Commission is in any way unfair 
It is, of course, a common political mancemre for ai 
Cabinet to appoint a Roy af Commission for no other purpose I 
than to shell e a matter which is controversial or which 
threatens to become a cause of embarrassment A \aluable 
respite is thereby ensured , 1 the Commission may actually 
produce an acceptable solution, and the postponement may 
conceit ably Lwd to a coohn ir-ott w popular interest and 
enthusiasm The responsibility is, for the moment, shifted 
to other shoulders, although as soon as the report is pre- 
sented, the Cabinet is forced to pick up the responsibility 
once again and determine its course W hether this course 
involves action or inaction will turn upon the report itself, 

l Sir Alan Herbert whose wit mver oh$curr 3 his shrewd appreciation of 
political realities, has described the creation of a Roval Commission thus 
"The ncccssit> lor action was clear toevervone, 

But the view was vorv general that nothing could be done, 

And the Government courageouslv decided that the Crown 
Should appoint a score of gentlemen to trick the trouble down — 
Which alwavs takes a long, long time ” 

— Sir ■Man P Herbert, Mild and Bitter, p 254 
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the desires of the Cabinet, the political situation, and — by 
no means least — upon \\ hether the Opposition will allow the 
Gov ernment to follow its own choice 

The initiation of Cabinet policies is undoubtedly 1 elated 
in a democracy to trends in public opinion, but the con- 
nection is never constant and cannot be readil> defined by 
any clear principles Certainly the Cabinet does not pro- 
duce a succession of new ideas which it then tries to persuade 
the nation to accept nor, on the other hand, does the 
Cabinet wait until popular clamour is unmistakable bcloie 
advocating a particular measure The process tends to be 
something between the two, an interplay of forces among the 
many pressure groups and interests throughout the countiv 
with the political parties and their leaders and representatn es 
m Parliament play mg the most important parts "A ( a>\ u n- 
ment,” says Professor Jennings, “must peipetually look over 
its shoulder to see whether it is being followed If it is rot, 
it must alter direction A Government, even with an 

enormous majority, cannot neglect the feeling of the House 
The temperature of the party is, in large measure, the 
temperature of the electorate M1 The federal composition of 
the Canadian Cabinet is at least partially vindicated in the 
performance of this function, for the members can spe ik lor 
many of the conflicting views and can endeavour with some 
chance of success to work out a policy winch is likely to 
command fanly general acceptance A Cabinet will in- 
evitably be forced to compromise on many issues, but its 
position is usually 7 so strong and dominant m both paity and 
Parliament that it will be able to secure the adoption of the 
measures on which it has finally secured agreement 

But occasions will arise when the Cabinet may outstup 
public opinion to its own grave danger, and it may be com- 
pelled to make substantial concessions or even vvithdiaw 
proposals entirely m order to save its face Thus m 1945 
the King Government dropped certain projected changes in 
the tariff because they had proved to be evceptionally un- 
popular A most unusual case occurred in 1906 when the 
pressure of public opinion induced the Launer Government 

UV Ivor Jennings, Cabinet Government, pp 364-5 
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to introduce a bill to repeal an act "which granted pensions 
to Cabinet Ministers, although the same Government had 
secured the passage of that act orfly a 3 ear before On the 
other hand, there are also those very rare times when the 
Cabinet may deliberately take an unpopulai stand because 
of its conviction that such a policy is the only one possible 
under the circumstances The King Gov ernment’s con- 
scription policy during the latter part of the Second World 
War would quite probably come in this category An im- 
portant consideration m making such a decision is often the 
fact that the information and expert advice at the Cabinet’s 
disposal are not equally available to anyone else and cannot 
for one reason or another be readily made available An 
unyielding attitude by a Government on a complex question 
raises a strong presumption that it is very likely right, 1 for 
underneath its decision is almost certainly the conviction 
that time and a wider knowledge will vindicate the wisdom 
of its policy 

(b) Each member of the Cabinet is individually charged 
with the responsibility of exercising a general supervision 
over the work ol his particular department These broad 
departmental divisions will change somewhat in number and 
character in accordance with the fluctuating demands and 
needs of the nation, and any unusual event like a war will 
see very marked alterations made in response to the ex- 
ceptional conditions A number of minor activities may jbe 
grouped for reasons of convenience under one political head, 

'-‘Jir jtliuii uVi b uTj\j' ii'AiaLiTiii-nv ui f suat <s pw iliovp occuri-exa 1 nr Gce&f 
Britain in 3912 when Mr Winston Churchill announced the stand which his 
Government was pn.pxn.djlo t the in respond. to the popular agitation for the 
opening ol a second Lumpt in front u tint time -1 

“Mo amount ul pressure b\ public opinion oi irom inv other quarter would 
make me, as the pii^on clucfK icspoiwbk consent to an operation which our 
military advisers hid contine d me would had to a gre it disaster I should 
think it evtrcmcly dishonourable ind indeed an act of ti cason to the natio^ajio 
allow any uninsmicLcd pic-sure however well meant or sentimental feelings 
however honourable, to drnc me into such reckless or wanton courses A&tfin 
and again, with the full assent of mv colli agues m the War Cabinet, I h^ve 
instructed the Chicls of the Stafl that in endi avounng to solve their problems 
they should disregard public clamour, and thev know that His Majesty’s Govern- 
ment, resting securely upon this steady House of Commons is quite strong 
enough to stand like a bulkhead between the military authorities and the well- 
meant impulses whicn stn so many bnascs (Bril H oj C Debates, Nov 11, 
1942, p 26 ) 
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and it is thus not uncommon to find a Minister in charge of 
two or more departments or di\ lsions 1 he following are the 
departments m Canada today, the nature of their activities 
being broadly indicated by the titles external affairs, finance, 
justice, state, agriculture, trade and commerce, post oUice, 
national health and welfare, reconstruction and supply, 
\eterans affairs, national defence, labour, fisheries, transport, 
mines and resources, national revenue, and public works 
Each Minister serves as the spokesman for his department 
1 in the Commons he answers questions concerning all phases 
I of its many activities, he pilots the estimates for proposed 
departmental expenditures through the House, he defends 
it and its civ il servants against attack and criticism He also 
introduces into Parliament any bills which the Government 
is putting torwaid which affect the work and plans of the 
department, and such measures include in the mass by far 
the greater part of the Government’s legislative programme 
The two critical tests to which most acts of Parliament are 
daily subjected are their administrative practicability and 
the extent to which they meet the need for which thev were 
designed, and acts of Parliament are being continually 
amended and recast as their shortcomings under these two 
tests become apparent The task of the Minister, however, 
is not only to secure the desired amendments and thus 
obtain a better legal framework within which departmental 
administration can function, but also to familial ize the 
membeis of the House with the problems involved and con- 
vince them that the proposed chants me both desirable and 
necessary to achieve the ends which the House has m mind 
(c) W hile the Minister, as stated above, is almost always 
technically ignorantof the special activity of his department, 
he need not and should not for that reason be nothing more 
than a useless ornament at the top of the administiativ e 
pyramid It is true that the civil servants under him know 
infinitely more about the inner workings of the department 
and the minutiae of the varied tasks on which they are 
engaged than he can ever hope to know himself, but his own 
contribution, although made along quite different lines, is no 
less valuable While the civil servant must supply the 
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technical knowledge, the Minister on his part will add much 
to the drrve and \ lgoui m the department and w ill endeavour 
to keep the aims and efforts of his assistants m propel focus 
The civil servants are apt to be too much concerned about 
their immediate task and their own olhcial convenience , 
their expert know ledge acts as a screen obscuring their view 
of other departments, interfering with other contacts and 
relationships, and cutting them off from public opinion, the 
bias of their profession may distort their outlook and make 
them distrust new and unfamiliar ideas, precedents and 
well-worn methods mav become inviolable, and the road to 
the goal may be regai ded as of equal or even greater conse- 
quence than the goal itself 

The amateur Minister cnteis this oppressive atmosphere 
like a fresh breeze from the sea He possesses few predi- 
lections, and those he has are of an entirely different kind 
from those of his subordinates, a f ict which makes him far 
more useful to the department than if he were simply one 
more expert among manv He can ask an infinite number of 
questions and can demand exact and exhaustive answers, he 
can, when he desires, bluntly ictuse to follow a suggested 
policy, he can shake up the lethargic and transfer the 
bunglers to a place where the} can do little harm “I am 
certainly not one of those,” dcclaicd Mr Churchill, “who 
need to be prodded In fact, it anv tiling, I am a prod”, 1 and 
it w r as this facultv which helped to keep Mr Churchill’s de- 
partment, whatever it might happen to be, both alert and 
efficient The Minister mtr''dvc(<* 1 diPerent point of view' 
into the department, he poses pioblcms tor solution, when 
future departmental plans aic being formulated, he is the 
one w ho can gauge the v icvvs of the public and can insist that 
all sides of a question be cardulh considered betore final 
action is taken 

But the Minister is in the nature of things bound to act 
throughout in constant consultation with his expert civil 
servants, and his ow n ideas, w hether v aluable or useless, are 
necessarily tempered bv the advice he will receive His 
reforming zeal is c ertain to suffer man} defeats, and properly 

l Bnt H of C Debate i, Nov 11, 1042, p 23 
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so, for the departmental methods and policies -which he maj 
criticize v ill frequently prove to be right But the mere tact 
that the crvil servant knows that his proposals must be able 
to satisfy a curious and perhaps sceptical Minister, bound b\ 
no professional prejudices, has m itself a wholesome effect 
and tends to produce wiser proposals The Minister can 
never afford to forget that he will be expected to defend and 
justify his department’s policies before Parliament and the 
country, and yet at the same time he realizes that those 
policies must be technically and administratively sound if 
they are to meet the need which has called them into In my 
Success in administration, said Walter Bagehot, “depend^ 
on a due mixture of special and non-special minds — of minds 
which attend to the means, and of minds which attend to 
the end ” 

Inasmuch as the Minister is politically responsible for 
everything done in his department, he is given supreme 
authority, and he therefore has the power to overrule any of 
his crvil servants at any time Thev, for their part, give the 
best advice they can, and if the Minister persists in disre- 
garding it — as he has a perfect right to do — they must then 
acquiesce, and bend all their energies to the problem of making 
the best of what they are convinced is a mistaken policv 
The Minister has the privilege of overruling his civil seivants 
even although it involves the making of blunders, and the 
Minister also has the privilege of defending those blunders 
m Parliament and suffering, if need be, for them 1 


l Thc follov ng is, therefo-e, quite incomprehensible on any sound tin on ol 
the relationship between Minister and civil servant (ar military adviser) (.It dies 
have been added ) 

"Mr Harkntss W hv was the original plan [ol discharging the ai med Ion i -1 
abandoned in favour of the present? 

"Mr Abbott (Munster of National Defence.) I can only answer thaL the 
present system was worked out and decided upon bv competent officers w lio^c 
names 1 have mentioned men in the field in whose judgment I have confidi nec 
and in whose judgment I am sure my predecessor had confidence 

"Mr Ross (Souris) I he whole system is most unsatistactoiv, and the latt 
that the Minister says that the Chief of Staff organized all this, and that the 
Government is satisfied with it, is not good enough for the people of I his country 
at the present time 

"Mr Abbott I could fire the Chief of Staff, I suppose 

"Mr Ross Some better evplanat'on is requ red, because the Govei umi nt 
are responsible for the acts of the Chief of Staff 
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The necessity of maintaining democratic control and the 
necessity of secuimg technical efiicienc> aic thus two princi- 
ples which aic quite capable ol being reconciled the one is a 
complement and coirective of the other, the two combine to 
produce the admimstiatrve paradox that the best person to 
wield final authority is one whose major interest has been 
largely outside the specialized held with w hich Ins particular 
department is primarily concerned 

This is not to suggest that the a\erage run of Canadian 
Ministers will measuie up to these opportunities which await 
them in their departments 1 hey will not Too many find 
it much easiei to sw mg with the tide, to accept methods and 
procedures with little or no question, to refuse to take the 
trouble of trying to grasp the real functions and aims of their 
departments, to be led oft by some tilings they can readily 
understand and neglect those which arc dilhcult or bother- 
some and hcncc demand genuine concentrated effort, to 
become absorbed, like their cnil sen ants, in some of the 
trifling questions which are immediately in front of them 
while they' ignore the nioie remote and intangible problems 
which can be postponed foi a month, six months, or five 
years E\cn some ol the best Mimsteis may have trouble in 
extricating themseh cs from the morass of detailed adminis- 
tration, for Canadian tradition and practice — maintained 
in no small measure by the Ministers themselves — have done 
little to set the Cabinet tree fiom such impediments and 
restraints x 

(d) The Cabinet is not only a planning and executing , 
body, it is also a cq-oidmator V\ hen two or more de- 
partments are involved in a pailiculai piece of work they, 
may create ad hoc or permanent committees at suitable levels 

“Mr Abbott But tht G«h« i imunt mist iilfrii aiui.pi the adiiut nj its Senior 
military officer's or nph,u tin n Ul tluse nun ate / thinl , doing a difficult 

task extremely ”< ell , and <io Ion • as 1 haul uo/tfd t nuu in Ike n I m s' acccff the r 
advice as to what is the hist nut hoil 1 maj qm n thun as Co particular points, 
but so far as my own limited knowledge of tin sc matters is concerned I have 
not been able to sec that the pi in which thc\ have worked out and which they 
recommend to me r an un-ound plan, and until I am convinced it is I intend to 
support it " 

— Can H of C D, bates, Get 29, 1945, pp 1591 2 


1 S« infra, pp 209 77 
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to eliminate overlapping, friction, and wasted effort, but the 
only body which can do this on a grand scale is the Cabinet 
It represents all the departments and it is m touch with all 
government business, and it has the further enoimous ad- 
vantage of possessing the power of final decision Moreover, 
if legislation should piove necessary to supplement the 
Cabinet's wishes, it is in a position to turn to Parliament and 
secure the legislation desired Unfortunately the Cabinet is 
likely to be ineffectiv e as a co-ordinating body , ior it is 
usually so loaded with work that it is unable to spaie the 
time and attention which such a lunction entails, and co- 
ordination on a wide scale is as a result frequently halting 
and uncertain 

(.e) Finally, the Cabinet performs collectively a wide 
variety of explicit executive acts, usually in the name of the 
Governor-m-Council and on the immediate initiative ol the 
Prime Minister A number of the more impoitant of these 
acts are listed below 

(1) The making of appointments, which may' range hum 
comparatively minor positions to ambassadors, High Com- 
missioners, Privy Councillors, judges, senators, etc A \eiy 
large number of appointments to the civil suw ice are, 
however, made by the Civil Service Commission 1 

(2) The removal or dismissal of public oliicials Some 
hold office at pleasure and may thus be removed with lew 
formalities Others, like the civil servants, may hold office 
legally at pleasure, but m practice during good behaviour, 
and the removal is then “for cause,” usually aftei an inquin 
Others, like the County Court judges^ enjoy a legal tcnuie 
during good behaviour and can be removed only aftei a 
formal investigation A limited number of officials, such as 
the Supreme Court judges and the Auditor-General, can be 
removed by the Governor-m-Council only after a joint ad- 
dress asking for removal has been passed by both Idouses of 
Parliament In these last cases, the function of the Gov ernor- 
in-Council is almost if not entirely automatic 2 

(3) The summoning, prorogation, and dissolution of 
Parliament These may be briefly defined as follows The 

'Infra, pp 298-301 

1 Infra , pp 480 2 
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summoning of Paihament is simply its convocation when- 
ever a meeting is deemed to he necessary Prorogation is the 
act of terminating a parliamentary session Dissolution 
terminates a Parliament, that is, the life of a Parliament is 
brought to an end and a general election must then be held 
to select a new House of Commons 

(4) The participation in international affairs by the ap- 
pointment of plenipotentiaries, the issuing of instructions to 
those plenipotentiaries, the ratification of international agree- 
ments and treaties, etc Parliament may be consulted and 
even asked to appro\e international agreements and 
treaties, but this is largely a matter of com enienee and poli- 
tical strategy , the actual ratification is purely an executive 
act Some agreements and treaties (such as a commercial 
treaty to alter the tariff) will, of course, need later legislative 
action to carry thur terms into eflect 

(5) The power of clemency, that is, the issuing of a 
reprieve or pardon to offenders against the laws of the Do- 
minion, notably , of course, for criminal offences 1 his may be 
applied to indi\ iduals or, a more unusual example, to a group, 
such as the general amnesty given to offenders under the 
Military Service Act after the First World \\ ar 

(6) The decision of certain matters relating to the 
provinces Two of the most important, the disallowance of 
provincial legislation and the decision on reserved provincial 
bills, are discussed later in this chapter as negative legislative 
powers The Cabinet appoints the Lieutenant-Gov ernor m 
each province, gi\ es him general instructions and from 
time to time supplementary instructions, and may remove 
him if he proves unsatisfactory 1 It also may hear appeals 
from sectarian minorities in the provinces on educational 
matters, and may make recommendations thereon 2 

Legislative Functions of the Cabinet 

The legislative functions of the Cabinet necessarily involve 
the close relations which exist between the Cabinet and 
Parliament and particularly between the Cabinet and the 

'Two Lieutenant-Go\crnors have been removed one in Quebec m 1879, 
one in British Columbia m 1900 

2 Supra, p 102 
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House of Commons Only one side of this relationship will 
be considered here, namely, the influence of the Cabinet on 
the House, the other side, the ways in which the House 
questions, attacks, and criticizes the Cabinet, w ill be discussed 
m a later chapter 1 

It has already been pointed out that the influence w Inch 
the Cabinet wields over the House of Commons and which 
enables it to get its own way in almost eAeiy instance is 
firmly embedded in the party system and the conditions 
under which the Cabinet is placed in power Its suppoilcrs 
in the House are elected as party members and as followers 
of the leader who has become the Pmne Minister, their 
associations with the party have probably been both long 
and intimate, and the> r naturally have a genuine s\ mpathv 
with the Go\ernmcnt’s measures, they must respect the 
pledges they ha-\e gi\en, and they will be \eiy leluctnnt to 
disappoint the expectations of their constituents by erratic or 
■vacillating bcha\ioui They are thus willing and anxious to 
expedite the proposals which the Cabinet places bcfoie them 
This co-operatrve attitude can usually be relied upon, al- 
though it may be sensibly weakened at times by the emeigence 
of some disturbing factor which asserts a temporar\ ascen- 
dancy over the part} influences and may spring from the 
dissatisfaction of individual members, the special interests 
of certain constituencies, the actrv lties of pressure gioups ot 
different kinds, provincial agitation or jealousy, and so loith 
The Cabinet, however, is usually quite able to deal with am 
incipient revolt among its supporteis m Parliament, loi 
it has constantl} at its disposal a number of instillments 
for this purpose These are not weapons which are mth 
lessly used to bludgeon the unfortunate nonconformist into 
submission, but rather softening or model atmg influences 
which soothe the uneasy and make rebellion not onlv 
difficult but also profitless and short-sighted 

The first of these aids to unfaltering and unruffled pait} 
support is the parliamentary caucus Ihe members in 
Parliament from each party meet together in strict privam 
at intervals during the session (and occasionally at other 

J Chapter xiy 
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times) to discuss and decide policies and parliamentary 
strategy The general scope of an Opposition party caucus 
is somewhat restncteci, for it can <io little more than criticize 
the majority part} , and its chief concern w ill almost certainly 
be the determination ol its attitude to Gov. eminent proposals 
and the way in which its membeis may best combat them 
The Government caucus, on the other hand, has a wider 
responsibility flowing from that which the Cabinet must bear 
m all matters of legislation, and the members will discuss the 
Government’s proposed programme with the assurance that 
their decisions will become operative and that they will be 
held accountable for them The stand endorsed by the 
Government caucus is thus of paramount importance to its 
members, and their attention will be directed to the task of 
improving the terms of the Cabinet’s proposals, ensuring 
that they will be such as to secure appro\al in the country, 
and expediting their passage m the House The Government 
therefore finds the caucus an evtrcmclv useful laboratory m 
which it can test its measures by inviting friendly criticism 
and suggestions 

A parliamentary caucus [said Mr Mackenzie King] is nothing more 
than a gathering of a certain number ot members oi Parliament In the 
case of a Goyernment caucus it is the bringing together of the majority of 
members in the Huu&e of Commons supporting the Goveinment It is the 
means yyhereby' a Government can asceitain through its following what the 
y lew sand opinions oi the public is represented by their y anous constituencies 
may be It is not a means ol o\er-rirling Pailiament It is a means of dis- 
covering the will ol the people through their representatives m a manner 
which cannot be done under the formal procedure which is required in this 
chamfer 4 Government ha s to he CTrdu. 1 m the matter of the legis- 

lation it brings into Pailnm^nt, to be sure th it iti-. in accord with the public 
will How can that best be asiert untd J \\ ait until the legislation is brought 
down in Parliament and put on the table, or by a conference with the 
Government’s own following if there is any doubt one wav or the other in 
regard to any phases of the legislation 1 * Alter all, what a Government has 
to keep belore it, if it is to be worthy of the name of a Goyernment, is, first 
of all, the support it will receive in the countrv for the measures it introduces, 
secondly, the support it will receive in Pailiament [The caucus] is 

simply coming into closer consultation with the people’s representatives tn a 
manner that permits of the greatest freedom ol expression on their part 1 

The Cabinet, however, derives an additional benefit from 
the caucus, for it will use it to ensuie the support of all the 

’Can H of C Debates, Feb 12, 1923, p 219 
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Government party members in the House Tt is true that 
the member who attends these meetings is allowed and ex- 
pected to express his views without restraint, that he is gi\ en 
an opportunity to present his case to a sympathetic audience, 
and that he may thereby be able to secure substantial modifi- 
cations m the Government’s programme But he pays w ell for 
these facilities In return for them (and they are from Ins 
point of view extremely valuable) he tacitly agrees to accept 
the decision of the caucus as final and to relinquish his right, 
except under very unusual circumstances, to object to or vote 
against these Go\emment measures wdien they come before 
the House The Cabinet thus obtains a triple advantage it 
is enabled to try out its measures on a representative bodv 
before it finally submits them to the House, it is insured 
against overt rebellion, and it obtains additional security 
from the fact that the opinion's of its supporters have not 
been dangerously suppressed but have been allowed to find 
frank and vigorous expression in the caucus to the general 
profit and satisfaction of all concerned 

Members of one party from Quebec, the Prairie Provinces, 
or some other province or provinces will frequently hold a 
separate caucus of their own It is usually very informal, 
and is called to discuss some matter w hich is of common and 
special concern to the members from that area The purpose 
is, of course, to get agreement and then exert a greater 
pressure on the other members of the part> and on the 
Cabinet In 1916 an unusual instance occurred w hen all the 
Liberals in Parliament met m provincial caucuses to de- 
termine their attitude on the question of bilingualism m 
Ontario schools 1 • 

Members of Parliament are also induced to follow' a 
moderate rather than an extreme course on matters of 
Cabinet policy by the knowledge that the Government 
(through the power of the Prime Minister to advise the 
Governor-General to dissolve the House) can bring the 
parliamentary term to an abrupt close Few membcis, il 
they can avoid it, wish to face the labour, cost, and worrv 
of a general election, involving, as it must, the possibility of 
personal defeat, a mere hint of such a step wall have a marked 
J 0 D Skelton Life and Letters of Sir K ilfrtd Laurter, II, p 484 
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effect on any Go's ernment supportej who shows signs of 
restiveness or excesses e independence, and even the mem- 
bers of the Opposition, which usually has more to gam by an 
election than the Go\ eminent, can be made to obser\e the 
parliamentary couitesies with a better grace if they are 
reminded of the ominous possibilities which may lie ahead 

Patronage has lost some of its usefulness in recent years 
as an oiler of the wheels of government, for the reform of the 
civil service has remov cd from ministerial control a large 
number of appointments which weie at one time passed out 
through Government suppoitcrs in the House The threat 
that party irregularity will mean a removal of patronage has 
therefore been depnved of much ol its former influence al- 
though it is still a factor to be considered 1 1 can be reinforced 
by the withdrawal ol the kindly influence of the Cabinet m 
other ways The knowledge that a member is in doubtful 
standing with the Government and the refusal of the central 
party organization to make any contributions to his campaign 
from the central paitv fund will raiciv enhance a member’s 
prestige in his constituency, although the Government’s 
influence may not be stiong enough to deprive him of his 
nomination for the next election It should be remembered, 
moreover, that the really choice positions in the gift of the 
Cabinet are still Idled by patronage and these may be of 
direct and very personal concern to the members of Parlia- 
ment Every young member who has even a fragment of 
ambition can with little effort sec himself as a Cabinet 
Minister, and he knows that two of the indispensable pre- 
requisites arc party’ loyalty and dependability An older 
member, whose chances for a portfolio have almost certainly 
vanished, can still look forward to a possible position on a 
permanent board 01 commission, a judgeship, or, most coveted 
of all by those m whom ambition has languished, a senator- 
ship 1 A series of votes against the party and the consequent 

^he Bennett Go\ eminent, for evimplc, appointed no less than seventeen 
Conservative memben ol Parli iment to choice positions in the few weeks before 
the gereral eJc(tio7 ui J!13> tui to r ht. boa ti , three to the Bcub, two to be 
deputy heads of departments, one to the Crvd Service Commission and one to 
be Chairman of the Board of Pailwn Commissioners For appointments to 
the Senate, see infra, pp 331 V 
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displeasure of the Prime Minister would bring hopes such a* 
these to a sad and premature end, and while some mem bus 
may admire the intrepidity of a Casablanca, tew indeed will 
be found who ha\e any desire to emulate him 

In this environment and with these influences working 
steadily in its fa\our, the Cabinet succeeds in exeicisme 
legislate e powers of the first magnitude 

(a) The basic legislative power of the Cabinet is tin 
general control which it is able to exercise over the House ot 
Commons at all times, for it is through this control that the 
other powers become eftectrve The Prime Minister, assisted 
by the Cabinet, leads and directs the House m \ntinlh 
everything it attempts to do He writes the Speech from the 
Throne for the Gox emor-General to delner to Parliament 
indicating the chief measures to be considered during the 
session i/The House will choose his nominee tor its Spcikci »- 
The Prime Minister and the Cabinet will determine the dnih 
order of business and the time to be de\oted to dilleicnt 
matters, 1 and the rules of the House are designed to facilitate 
the legislate e work of the Cabinet This progi amine is, ol 
course, always subject to interruptions by the Opposition, 
which mav a\ail itself of those opportunities for inquiry and 
criticism which are also pro\ided by the rules, 2 although there 
is a tacit understanding that Go\ eminent affairs must ha\c 
first claim on the time of Parliament and enjoy a genual 
preference 1 he underlying control of the Cabinet is pulnps 
best exemplified by its power to take a stand on any question 
and enforce that stand upon its party follow ers It may an- 
nounce that it w ill treat the vote on e\ en a tri\ iel mottei as a 
vote of confidence, and the members^of the majority party 
will be compelled to fall in line and grve their support J lit 
Cabinet will also interpret the \ote of the Hou&c and will 
determine the significance to be attached to it It may thus 
decide to regard a yote as decisive and consider that it is no 
longer required to carry on the Government, or it may accept a 
defeat on certain points as of little consequence and challenge 
its opponents, if dissatisfied, to move a straight \ote of want 
^ce infra, pp 415-20 
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of confidence The nature of this relationship betw een Cabinet 
and Hou^e is more lull's examined m subsequent chapters 1 

( b ) The Cabinet dominates all legislation Public bills 
(which deal ■with matters ot a public or general nature) may 
be introduced by a member of the Ministry or a parlia- 
mentary assistant, when the} arc known as “Government” 
bills, or the} maj be introduced b-y a pm ate member and 
hence called ‘ 'pm ale member” bills The gieat bulk of 
pending legislation falls m the category of Government bills, 
which emanate from the Cabinet, enioy its explicit support, 
and take up on the average at least tour-fifths of the time 
of the House 

The public bills which are fostered by private members 
(members of either house who are neither members of the 
Ministry nor parliamentary assistants) have little chance of 
ever reaching the statute books The time for their con- i 
sideration is limited, most of them mil fail to be heard at 
all, or at best will be debated for a short time and then 
talked out without e\cr coming to a vote The Cabinet 
may, however, give one of these bills 01 resolutions a mild 
support or even on very rare occasions formally adopt a 
private member measure as its own and expedite its passage 
But the general practice is for the Cabinet to remain in- 
different to the fate ot public bills which it has not fathered, 
and it will take the same attitude to private bills, those quite 
different measures which deal with the much more restricted 
interests of indn iduals and corporations 

The nnblje hills /cistfred By the Cabinet on the other 
hand, its chief concern They represent the Cabinet's legis- 
lative plans tor the "future and may vary from proposals of 
first-rate importance to those for the simplification of depart- 
mental procedures, from the most comprehensive reforms to 
those which are intimately related to and which arise out of 
the day by da> administration in the departments Because 
these proposals spring from the one source, there is a pre- 
sumption that they will form a part of a fairly consistent 
programme, and because the} are drafted by those who are 
charged with the executive and administrative functions of 

'Chapters xvnr, xix 



250 


THE GOVERNMENT OF CANADA 


the government, there is also a virtual certainty that these 
measures will be realistic and administratively practicable 
The Cabinet is extremely sensitive about the general 
excellence of its own measures, and while it may at times 
consider and even accept suggested amendments, the over- 
whelming tendency is to refuse to make any important re- 
visions in the bill as originally introduced Any concessions 
to the Opposition or any acceptance of substantial help from 
that quarter may be interpreted as a sign of weakness or 
incompetence on which the Opposition will not fail to capital- 
ize at the earliest opportunity “Love me, love xwy dog” is 
the inflexible rule, for the Cabinet assumes that if the House 
desires its leadership, the House w ill be prepared to embrace 
its programme Hence the great corollary of cabinet go\ ern- 
ment that the defeat of a Government measure will normallv 
bring about the defeat of the Government itself The only 
exception is the occasional snap vote which may defeat a 
Government measure but does not accurately represent the 
opinion of the House Any uncertainty on this score can be 
speedily resolved by an explicit vote of confidence If the 
House should decide to reject a Government bill or to amend 
it in a way unacceptable to the Cabinet then “His Majesty’s 
Government will consider that it is relieved of the duty of 
carrying on any longer the government’' ot the country, or, 
as an alternative, the Prime Minister will ask the Governor- 
General for a dissolution The effect of this firm stand on 
any hesitant Government supporters m the House is cleai, 

cxx’IMx xxT ciiV uu it i fjft? iTTwS'l' u iTuS'Licii' CuTTlli iTS'itTlTOfS' CiVif Au\ ViTT- 

ment measures will be passed intact 

(c) The Cabinet controls all financial legislation Pi 
nancial bills are simply a \erv special variety of public bills, 
distinguished by their subject-matter, their exceptional im- 
portance, and by their unhappy annual recurrence They 
may deal with the spending of money (supply), or with the 
raising ot money (taxation or ways and means) , and the 
Cabinet has the sole responsibility for preparing and sub- 
mitting to Parliament the estimates for departmental needs 
and the scheme for meeting these expenditures which is 
presented m the form of the budget 
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The British North America Act (Section 54) requires that 
any measure for the spending of public funds can be con- 
sidered by the House of Commons 1 only alter it has been first 
recommended by a message from the Go's ernor-Gcneral, and 
by constitutional usage such a message can be transmitted 
to the House only through a Cabinet Minister Custom 
and the standing oiders of the House lia\e established a 
companion principle that any proposal for the imposition of 
a tax must also be made by a member of the Cabinet 2 
These two rules ha\e been furthei lemlorced by the practice, 
implied in the standing ordeis, that no amendment to in- 
crease taxes or appropnations can be made except upon the 
motion of a Minister, although any member may mo\e to 
have any tax or appropriation i educed or completely struck 
out 3 All the abo\e principles have been derived iiom long 
English practice, 4 and collectively they place the Cabinet in a 
position whcie its responsibility in all financial matters is 
complete and ineluctable 

The Cabinet must therefore inlioduce and sponsor all 
measures to spend or to raise money , and as any proposed 
amendment which would endeavour to diminish a tax or an 
expenditure contrary to the Cabinet’s wishes would be 
treated as a \otc of lack of conlidencc, its conti ol over finance 
is not likely to be seriously threalened Admittedly this 
places enormous poweis m the hands of a very small gioup, 
although these will be exercised under constant scrutiny and 
criticism The svstem, how ex u, has undoubted advantages 
The Cabinet is m the best position to judge the purposes to 
which public money should be directed as well as the produc- 
tivity and incidence of possible measures ol taxation, and the 
fact that those who spend the funds ire hkevv ise charged v\ ith 
the task of devising ways and means to raise them places a 
very wholesome restraint on extravagance The most casual 
survey of government finance in the United States, where the 

l The British NorLh America Vet Section 1 3 t mets that ill bills for raising 
or spending money must originate in the llousi of Commons 

s Arthur Benuchisnc Ruhs and Forms of Mil House of Commons of Canada 
(3rd ed ), pp J 56-7, 103 '), 181-3 

3 Ibid , pp 179, 182-3 

4 They were not always practised, however, in Canada See supra, pp 14, 
16, 17 
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connection between the raising and spending of money is, to 
put it mildly, a very tenuous one, will indicate the great 
advantages of the English (and Canadian) system 

id) The Cabinet, acting as the Govemor-m-Council, 
enacts subordinate legislation under the authority (and onlv 
under the authority) delegated to it by acts of the Canadian 
Parliament Its legislative output may be known os minutes 
or orders-m-council, the distinction being largely one of form 
and apparently of little consequence, 1 and it must also give 
formal approval to the minutes of the Treasury Board 2 '1 he 
subject-matter of this legislation may range from questions ot 
purely departmental routine to those of first-rate importance 
with far-reaching consequences, from the approval ol a 
contract or the amendment of a minor regulation to the 
establishment of a nation-wide system of price conti ol in 
time of war 

The number of these orders and minutes is veiy large 
even m ordinary times they reach five or six thousand a jear, 
while m tune of war they naturally increase greatl> with the 
additional Cabinet responsibilities and the need for immediate 
executiv e decision and action 3 Thus from August 25, 1930, 
to September 2, 1945, the Govemor-in-Council disposed uf 
92,350 items of business, 4 a tremendous total, although one 
which is not so impressive as it appears at first glance A 
\er> large part indeed of these orders and minutes were 
concerned with routine matters, and not more than 4 or 5 

l “TIu different*! between the order and nnnule is on< of form ruher thin 
substance. and is not clear!} or consistently maintained Norm Ulj , the <>rdi r is 
employed for the e\ercisc ol explicit statutory authority lor thf muhin- b\ tht 
Governor in Council of orders or regulations, the minute covers a nun h wnln 
held in which the Governor in-Council gives -approval to imtmLunl action ' 
A D P Hccncy, “Cabinet Government in Canada," Canadian Jonni-d o' 
Economic j and Pol'hiaJ Sc't/’ce, 'Vug, 1^49, p 285 

2 Treasury Board minutes deal almost entirely with nppointnu nts, hh, 
nations, and other personnel matters in the civil service with payments to linns 
and persons for services rendered, with remissions of taxes and the hki 
L S St Laurent, Can H of C Debaits, Oct 2, 1945 p (j 81 See infra p 427 
3 A large part of this increase will be authorized by special emerginey h 
lalion, notably the War Measures Act 

‘Heency, Cabinet Government xn Canada" ( lor ci > , p 28(0, gives (ha 
following break down 

Orders in-council and minutes of Council 50,202 

Proceedings ol Treasury Board 3b 148 


92,350 
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per cent of the total represented action which was legislative 
in any real sense of the tenn 1 E\en so, the numbers give a 
very good idea of the Cabinet’s enoimously important func- 
tion in supplementing the legislate e activity of Parliament 
The extent to w Inch the Canadian Cnbinet has been endowed 
with legislative power and the justification foi this delegation 
will be discussed furthci m anothei chapter 2 

( e ) Finally, the Cabinet wields a negative legislative 
authority in the piovincial field Any act of any provincial 
legislature may be disallowed and rcndeied v oid by T an order- 
m-council, passed on the recommendation of the Minister of 
Justice, provided such action takes place within one year 
after the receipt ot such act by the Dominion Government 
The Governoi -m-Council may also be called upon to give or 
refuse its consent to any prov incial bill which the Lieutenant- 
Governor of the piovmcc has not signed but has ‘deserved” 
for its consideration Intervention through disallowance or 
reservation is, of com sc, exceptional, although legally there 
are no limitations whatever on the frequency with which 
they may be exercised 1 his will depend primarily upon the 
good sense and self-restraint of the Dominion Cabinet (or the 
Lieutenant-Gov ei nor) , and to some degree upon the good 
sense and sJf-iestraint of the piovincial legislatures as well 
Out of the thousands ot acts passed by piovincial legislatures 
since Confederation onlv 112 have been disallowed, although 
in a number of other instances provinces were induced to 
modify the law in oidei to escape disallowance Sixty-five 
provincial bilU have been lcscncd and of these fourteen 
were eventually approved bv the Dominion and thus became 
law 4 Disallowance and reservation have not m practice,' 

'The same aulliuntv 1 ilnd ) < 1 iscilu x tile nnkrs and minutes as follow * 
Appnn il ul • unit ici-. lm suppln -* n 1)11111114 

apptov il ul the Gcneinoi 111 Council 45 per cent 

Other adnnnisu ilivi ids — eh irises in cstab 

Jishnicnts, appoint menu, refunds, itc 50 51 per cent 

Acts ol 1 kipsl ilive chancier 4 5 per cent 

* Infra, Chapter ' iv 
3 B N A Act 1S07 S- clious 50 90 

‘See E A Foisei ‘ Disallowance ol Provincial ^cLs Reservation of Prov 
incial B 1 II 5 , and Relusil ol Assent bj Lieutenant Governors since 1867,” 
Canadian Journal oj Econo iimi and Political ^citn'c, Feb , 193S, pp 47-59 
See also Dominion-Provincial Legislation 1S67 1 Spy, Provincial Legislation, 
i8q6 1 qzo 
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therefore, constituted very serious limitations on piovincial 
powers, and the validity of this statement is strengthened bv 
the modern tendency to use these expedients e\en mom 
sparingly than m former years 

Disallowance and the treatment of reserved bills have 
followed an irregular and even inconsistent course, although 
some general tendencies can be traced 1 he few pages follow - 
ing will discuss m mam outlines disallowance only, but the 
same trends are not unnaturally discerned in the Dominion 
Government's handling of reserved bills, for this is simplv 
another manifestation of w hat is essentially the same char ic- 
tenstic, the attitude of the Dominion Cabinet to pren in< nj 
legislation 1 

The first period extends from Confedeiation to the d< leal 
of the Conservative Government in 1S96 Disallowances 
were for the first twenty years very common 2 The free use 
of the power was justified on many grounds the piovincial 
acts were considered objectionable because they were ullni 
ones, or prejudicial to private rights, or discriminatory and 
unjust, or contiaiy to "sound principles of legislation ” Dis 
allowance was therefore used, as in all likelihood the founders 
of the federation had intended it to be used, as a means ol 
keeping the provincial legislatures in order and (in the 
absence of any Canadian equivalent of explicit constitutional 
restraints such as those in the American constitution) as a 
check on unjust and oppressive legislation 

The provinces, as might be expected, objected vigorouslv 
to this assertion of Dominion power over what they considcied 
to be solely their own business, and towards the end of this 
period their protests received indirect legal aid by judicial 
decisions, which took a decided turn m the direction ol aug 
mentmg the power and general importance of the piovinccs ’ 
The most emphatic statement of provincial claims came 

1 Memorandum on Dominion PoAcr of Disallowance of Prooincial Legislation 
(1938), Dept ol Jusliee, Memorandum on Office of Lieutenant Goitrmn ol a 
Pro, nice (1938), DcpL of Justice, E A For^t}, “Canada and Alberta I In 
Revival of Dominion Control over the Provinces,' Politico, Juin , 
pp '15 123 

■Tiom 18fi7 to 1887 the Dominion disallowed hflv nine provincul aet 1 - 
frorn 1867 to 189b, si\tv-si\ 

3< uipra, pp 97 8, 109 12 
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from a lepiesentative confeiencc of five provinces in 1887 
which unanimously passed a resolution deploimg the Do- 
minion’s “arbitrary control o\cr legislation of the Provinces 
within their own sphere” and demanding that they should 
be placed in respect of disallowance m precisely the same 
position as the Dominion, that is, with disallowance \ested 
m the British Government While no formal change follow- 
ed this protest, the remaining nine >cars of Conservative 
rule at Ottawa saw a very shaip diop in the number of 
provincial acts disallowed 

The next period (1896-1920) coincided with the increasing 
emphasis on provincial autonomy and the general enlarge- 
ment of provincial powers which have already been men- 
tioned as beginning in earlier years This quarter-century 
was thus naturally characterized by a growing belief that 
disallowance was an intrusion on provincial powers If a 
provincial law was deemed to he within provincial juris- 
diction, then any mere injustice or any violation of private 
rights w Inch might ensue was no longer considered to be the 
concern of the Dominion Government The remedy, if there 
was a remedy, rested with the people of the province, they 
could ignore the whole matter or take whatever measures 
they thought fit The disappearance of the idea that the 
Dominion was to keep paternal watch over provincial 
legislation inevitably caused a very marked reduction m 
disallowance for reasons of this nature, and the total dis- 
allowances m this period would, indeed, have been very small 
had British Columbia not embarked upon a statutory cam- 
paign to place various restraints upon the activ ttics of aliens 
living in that provinte Inasmuch as this legislation raised 
questions which threatened to cause both Empire and 
international complications of a serious character, the Do- 
minion felt bound to interfere and disallow the offending 
statutes on grounds of public policy The total disallowances 
for the tw r enty-four years weie thirty, but of these no less 
than nineteen were attributable to the above efforts of 
British Columbia 

The third period, which includes the years from 1921 to 
the present (1947), shows a partial recession at times from the 
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extreme laissez-faire attitude of the earlier period tempered 
with a continued reluctance to interfere with pro\meial 
business Only sixteen provincial acts have been disallowed 
in this period, and these have been irrcgulaily spaced For 
twelve years (1925-37), the power was not used m a single 
instance, although there was no reasonable doubt 1 that it w ns 
merely m abeyance Once again, however, the Iegishtnc 
activity of one province virtually forced the Dominion to 
take action Alberta, in an endea\our to put some ol her 
Government’s peculiar monetary theories into operation and 
to institute a wholesale system oi debt relief, embarked 
upon a series of legislative measures which trespassed on the 
powers of the lederal government, and the Governoi-m- 
Council promptly disallowed them Of the sixteen disallowed 
provincial acts mentioned, twelve originated in Albcita and 
eleven dealt directly or indirectly with the above subjects 

In this modern period, although the disallowances have 
been comparatively' few, the reasons advanced for chsvllow- 
ance or a refusal to disallow have been, perhaps, even more 
uncertain and inconsistent than in earlier years — no incon- 
siderable achievement Thus while one disallowance it the 
beginning of the period rested m part on the gross unlairiKss 
of the provincial statute, a later !\hnistcr ol Justice uilumul 
that he favoured leaving such acts to the judgment ol the 
people in the province concerned While thcie, has been in 
increasing tendency to leave ultra vires legislation to the iudg 
ment of the courts, illegality is nevertheless still recognized 
as an important contributory' factor m determining ll dis 
allowance should occur The activity' of the Goveinoi-m 
Council in disallowing Alberta legislation furnishes, mon ov er, 
a disturbing contrast to its refusal to disallow the lll-v ingt d 
“padlock law” in Quebec, on which action could have Ineii 
taken under any one of a host of past rules which have been 
invoked in recent years 2 The truth is that no one in the 

Hlic Premier of Mberta nevertheless alleged the pm u was olwih l< i 
qucsLioii which was reterred bv the Dominion Governin' nt to the Snpn nn 
Couit in 193S and which was answered b\ l judgment d< cluing the pimu to 
be unimpnred Disallowance and Reseroation One, 1193S] s C 1< 71 

2 E g , a ‘ clear and palpable attempt to invidc the field ol the Dominion 
“unusual “without parallel’, “arbitrary powcis”, ‘ i< v e c no idenuite 
remccU in the courts" “opposed to principles of right and justice, eto Ve 
horse>, 1 Canada and Alberta," Politico, June, 1939, pp 95-123 
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Dominion knows with an> approach to certainty what action 
to expect on disallowance from the Go\ ernor-in-Council 
Guesses may be -ventured on the fate awaiting; a particular 
statute, but if the guesses are to be at all accurate, they 
must be based not so much on a weighing ol constitutional 
principles as on a shrewd appraisal of the ideas and opinions 
and prejudices of the Minister of Justice (and the Cabinet), 
which, in turn, will almost ccrtainl> be affected by the polit- 
ical situation at that particular time 

What is most necessary is not the complete abolition of 
the power of disallowance, but a clear consistent enunciation 
of the occasions which will justify its use That these oc- 
casions should be raie and exceptional, there can be little 
doubt The old idea of the Confederation period that the 
Dominion should be the mcntoi of the provinces and save 
them from error and excesses of all kinds has become quite 
obsolete generally speaking, the pro\ inces should have the 
privilege of making their own mistakes as they see fit 
Questions of ultra vires are as a rule better settled by the 
courts, although there would seem to be little if an> ob- 
jection to the Dominion in exceptional cases of this land 
threatening disallowance unless the pro\mce would consent 
to an immediate court leference to determine jurisdiction 1 
Three classes of cases, howe\er, would seem to justify dis- 
allowance, although it should be assumed that all these would 
first be discussed with the province betore final action was 
taken First, those pro\mcial acts which interfere seriously 
with Dominion legislation or Dominion policy Secondly, 
those proMncial acts which destro> rights of citizens lrwng 
in other provinces *The normal protection against unjust 
legislation is that the people affected have a political remedy 
which they may use against their go\ eminent and thus, 
perhaps, secure redress, but in this instance the people 
concerned are residents of other pi ounces and have no w r ay 
of protecting themselves against the abuses of the offending 
legislature Thirdly, those provincial acts which affect 

’This alternatrvc was in effect offered h\ the Dominion to Alberta in 1937, 
when the former stated it wis ‘considering’ the dib illowance ol three acts 
Alberta refused to hold up the legislation pending a court decision, and the acts 
were accordingly disallowed 



258 


THE GOVERNMENT OF CANADA 


fundamental rights of Canadian citizens These rights 
should be the same in all provinces of Canada and should be 
unassailable by provincial statutes If they should at onv 
time be given special enunciation m the British North 
America Act, the courts would see to their enforcement, and 
in such an event the need for any additional protection by 
disallowance would become unnecessary 



CHAPTER XI 


THE CABINET ORGANIZATION 

The great scope and variety of the Cabinet’s functions have 
placed an enormous load, almost an unbearable load, on the 
Ministers The way m which their business is transacted, the 
organization of the Cabinet, and the expedients used to reduce 
effort and to make it more enlightened and effective should 
therefore be matters ot first-rite consequence Yet for many 
years the Canadian Cabinet coiUnved to wony along and to 
conduct its affairs under conditions which made careful de- 
liberation difficult and quick inlonued decision well-nigh 
impossible N or, indeed, did the A 1 mistci s appear to be much 
concerned about these dv 1 culUcs, although in almost any other 
walk of life dehmte cffoits would most ceitainly have been 
made to bring about comprehensive reforms Whether 
Ministers vvcie simply reluctant to abandon old practices, or 
broad political benelits (such as that gained from the repre- 
sentative character ot the Cabinet) were deemed more im- 
portant than efficiency, or successive Cabinets were so 
conscious of their vulnciubilitv th.it the\ saw little purpose 
m introducing reforms which might awaken additional 
criticism, it is difficult to siv, but the fact remains that 
little or nothing was done in the direction of improvement 
Cabinets are potentially, of course, among the most 
elastic bodies conceivable I heir organization is quite in- 
formal, they make their own rules and precedents and de- 
termine their procedures, tliev are not hedged about by 
restrictive laws, or, if an> law- should stand in the way, its 
speedy amendment lies in then own hands In practice they 
are compelled to make frequent adjustments, for the march 
of events, the interplay of different personalities, the emer- 
gence of new issues and pioblenis, all bung necessary con- 
cessions and modifications of various kinds But in spite 
of these minor diversions the Canadian Cabinet has usually 
proved to be a most conservative body in matters concerning 
the transaction of its own business — the more tilings have 
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changed, the more they have seemed to remain the same Thus 
the First World War came and went lea\ing no permanent 
imprint on Canadian Cabinet organization or methods oi 
conducting business, although a couple of years before and 
immediately after the war two excellent reports on this topic 
had been submitted, both of them advocating changes oi a 
very substantial kind 1 Successful British experience, which 
is usually followed by most Canadian political institutions 
without hesitation or, indeed, adequate discrimination, was 
in matters of Cabinet organization consistently ignored, al- 
though certain lessons to be derived from this source were 
clear and unmistakable The Second W orld War, hove\er, 
proved to be by far the most powerful stimulant to Cabinet 
practices e\er administered m Canadian history, and a 
number of fairly extensive reforms were introduced m order 
to cope with the intensified demands But so belated was 
the conversion and so exceptional were the conditions which 
finally forced the changes upon the Cabinet that a return to 
earlier practices might be anticipated were it not that an 
inflexible necessity is likely to make the retention oi mum 
of the new piactices -virtually unavoidable 

The most serious handicap of the Canadian Cabinet as 
an executive body has long been its excessive size ‘ You 
cannot run a war with a Sanhedrim” was Lloyd Ceoige's 
succinct way of stating the same difficulty duimg the First 
\\ orld War in Great Britain, although the problem at that 
tune w'as obviously accentuated by emergency conditions 
But whether the time be war or peace, a Cabinet is not a 
debating society, it exists not so much to air views as to 
make decisions, and while the latter will undoubted!} invoke 
the former, the difficulty of obtaining executive action in- 
creases m almost geometric proportion with ever> increase 
m the numbers of those who participate In a crow ded and 
varied gathering, hesitation and indecision flourish , too man) 
proposals must be carried over to await the time w hen general 
approval will be forthcoming, the task of the Prime Minister, 
who must drive and direct and persuade the team, becomes 

1 Ri port of Sir George Murray on the Public Semce of Canada (1912) IP port 
of tlu Special Committee on Machinery of Government , Senate ol Canada (191 UJ 
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well-nigh insupportable “W ith a larger number of people," 
to quote Lloyd George once more, “it meant so many men, 
so many minds, so man} minds, so man} tongues, so many 
tongues, so much confusion, so much confusion, so much 
delay There is, in fact, general agreement that the ideal 
Cabinet would comprise about ten or twehe members, a 
number which would allow the body to retain some of its 
representatn e character, yet would not seriously weaken it 
for e\ecuti\ e w ork 2 

The discoui aging feature of this problem in Canada is the 
strength of the forces which are constantly endea\ourmg to 
keep the Cabinet large or to make it e\cn larger If the 
representatn e federal principle which has been described in 
an earlier chapter is to be scrupulously obser\ ed, the minimum 
number m the Cabinet would be one English-speaking and 
three French-speaking members from Quebec, four from 
Ontario, at least one from each ot the remaining se\ en 
pro\mces, and one without portfolio Irom the Senate — a 
total of sixteen, so that the problem gets out of hand almost 
before it can be considered at all The largest normal or 
peace-time Cabinet was the reorganized Meighen Govern- 
ment of 1021 which included twent\-one Ministers, but a 
membership of eighteen or nineteen has not been at all 
uncommon 

Indirect attempts were made to reduce the size of the 
executive during the two woild wars by the use of a powerful 
committee which w ould in fact, if not m name, take over the 
Cabmet’s chief function of making major decisions on war 
problems In the fits! war the Cabinet was divided into two 
large groups of ten members each with the Prime Minister 
as a common chairman One was known as the Mar Com- 
mittee and was composed ot those Ministers whose work was 
primarily concerned with war activities, the other was called 
the Reconstruction and Development Committee and in- 
cluded for the most part the remaining Ministers This 
represented a deliberate effort to clear the Cabinet meetings 
of many ot the routine and detailed problems which made 

'D LIo\d George, TT ar Mtnwirs, 111 p 10G0 

"Report ot the M uhmeM nf Government Cennmittee (Great Britain), Part 
tamentary Papers (11)18), Cel 9230, pp >, 10 Report of the Special Com 
mittee on Machinery of Government, Senate of Canada (1919), pp 12-14 
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such enoimous inroads on the time and attention of its 
members, and the topics assigned to the committees co\ercd 
the whole sweep of administrative activity 1 The results of 
this experiment apparently did not come up to expectations, 
but it undoubtedly served to lighten materially the load 
carried by the whole Cabinet and to increase to a moderate 
degree the effectiveness of those most concerned with the 
prosecution of the war 

In the Second World War the paramount authority was 
wielded by a small committee of the Cabinet known as the 
War Committee, presided over by the Prime Minister and 
comprising about ten 2 senior and leading Cabinet members 
It exercised a general comprehensive super\ ision o\ er the war 
activity of the government It initiated, approved, and co- 
ordinated all major projects, and although it reported to the 
full Cabinet of eighteen or twenty members and although the 
fiction of its being no more than a committee was caiefullj 
maintained, there seems little doubt that to all intents and 
purposes it displaced the parent body “While the War 
Committee like other Cabinet Committees was ne\cr an 
executive body but was, in fact as m form, purely ad\ isor> in 
character, its prestige was such that its decisions weie for 
practical purposes the decisions of the Government The 
sanction for its acts was in the authority of its members not 
in any formal delegation of authority The complete Ministry 
continued to meet as in peace-time and, upon important 
matters of go\emmcnt policy, reports were commonly made 
to the full Cabinet ” 3 

The return to peace, however, brought the activities of 
the W ar Committee to a speedy end, and re-established the 
primacy of the w'hole Cabinet “Major questions ot policy 
reverted to the Cabinet as a whole, and a new series of 
standing Cabinet committees was developed’’, 4 but none of 
these bodies could pretend to occupy the dominant position 

! R MacG Dawson, “Canadian and I m penal War Cabinets," in Canada in 
Peace and War (ed bv Chester Martin), pp 19G-9 

‘Its membership varied from si\ to ten, but it was usualh at or nc ir the 
maximum 

3 A D P Heenev, “Cabinet Government in Canada," Canadian Journal of 
Economics and Political Science Aug, 194G, p 289 This article gives an 
authoritative account of recent Cab.net developments in Canada 

*Ibtd , p 290 



THE CABINET ORGANIZATION 


263 


formerly held by the War Committee It appears exident 
that while the frequent employment ol committees will bring 
moderate relief to an oxerworked Cabinet and enable its 
work to be done better and more expeditiously , that is a \ery 
different thing from having one of these bodies act as a 
■virtual substitute for the whole In time of war, the urgency 
of the situation may permit one group ol the more prominent 
Ministers to assume leadership and with it almost un- 
questioned authority, e\en at the expense of a temporary 
relinquishment of sectional interests, but such a tacit sur- 
render will be tolerated as an emergency measure only 
Ministers who have been gi\en the prixilege of occupying 
seats m the Cabinet wiVt normahv Vie a cry jealous oi their 
rights and they will insist on haying a full share in the 
formulation of Government policy 

At ■various times piecemeal attempts ha\e been made to 
reduce the size ol the Cabinet, but thev haxe been of little 
permanent avail, for no soonei do the numbers fall off 
than the needs of government foice the creation of new 
departments and with them, as a rule, new Ministers Mr 
Mackenzie King, whose hand in Cabinet adjustments has 
become more skilful with each year’s experience, made a 
heroic effort in 1935-6 to lessen the number of Ministers and 
to rationalize the allotment of departmental work He cut 
down the Ministers without portfolio to one, he assigned the 
functions of the Solicitor-General to the Minister of Justice 
and Attorney -Geneial, and he placed the Department of 
Railways and Canals, the Department of Marine and the 
civil aviation branch (from National Defence) under a new 
Minister of Transport, with the result that the Cabinet w r as 
reduced to the minimum of sixteen members, where it re- 
mained for some years But the outbreak of war brought 
about a rapid increase in portfolios, and sixteen seems today a 
remote goal indeed if it is to be achieved by this method A 
Prime Minister is apparently fortunate if he is able over a 
period of years to hold his own against this political hydra 
which tends to grow portfolios faster than they can be 
eliminated Needs are continually changing and the demands 
for new departments are plausible and difficult to resist, 
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reductions will almost mvanably lead to criticism and dis- 
satisfaction, and the abolition of one portfolio mav e\en 
accentuate the pressure for a new one to replace the old 
The only time which holds fair promise of successful effort is 
the honevmoon period immediately after an election ‘From 
experience,” advised Mr King with a somewhat rueful 
humour, "I can tell my right honourable friend [Mr Bennett] 
that he will find it much easier to make his consolidations in 
the first }ear than he will thereafter, provided he is m olhee 
any length of time If he does not contemplate being m 
office any length of time, he will find avoiding consolidations a 
much simpler matter 1,1 

A more hopeful solution — if the initial plunge can be 
taken — is to reduce the Cabinet through a greater use of the 
Ministry, that is, b> clearly distinguishing between those who 
are primarily responsible for questions of major police a^d 
the other members of the Government who do not need to 
ha\ e seats in the Cabinet 2 The obeious obstacle to the plan 
is its doubtful political acceptability when subjected to the 
federal and re presen tatrv e tests, although it can offer induce- 
ments along the same lines which might make it palatable 
For while the Cabinet itself would admittedly be com- 
posed of onl> the leading members and those who hold the 
ke> positions, the total number of members in the (>oi em- 
inent would almost certainly be larger than at present, and 
the> w ould thus more than fill out any gaps left by the Cabinet 
in prov mcial and sectional representation The member s w ho 
would belong to the Goiernment but who would not be in 
the small Cabinet group would doubtless be (as in Great 
Britain) of two kinds, Ministers of a lower grade than those 
m the Cabinet, and the parliamentary assistants 

Se\ eral of the present departments are either so small or 
their work is of such a nature that they could be readih 
attached to larger departments, while two or three others 
exeicise functions which have so little connection with 
Government policy that they do not need special represen- 
tation in the Cabinet The Department of National Re\ enuc, 

'Can H of C Debates, \pril 23 1931, p 939 

’ This was proposed bv the Special Committee of the Senate on Mach men 
of Government, op cit , pp 8 9 
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for example, could be placed under a Minister who was not 
m the Cabinet and who would work is a subordinate to the 
Minister of Finance, an arrangement which in some respects 
is tacitly in effect today The iJepaitment of Fisheries is 
not large enough to ]ustify a separate portfolio headed b\ a 
Cabinet membei The Post Olhcc is essentially a business 
organization, and there is no reason whate\cr win the 
Postmaster-General should be anything more than a simple 
Minister with no voice in (.o\ eminent policy' Neither the 
Minister of Transport nor the Mmistei of Pensions is as a 
rule in the British Cabinet, and their picscnce in the Canadian 
Cabinet is at least open to some question The Solicitor- 
General, who \anishcd fiom the Canadian scene for a time, 
then reappeared as a parhamcntaiy assistant, and is now 
back in the Cabinet, could most certainly be dropped once 
more from the select circle Othei demotions and consoli- 
dations could doubtless be arranged, and theie is no reason 
to believe that a Cabinet of ten or twche (the Senate Com- 
mittee m 1919 named ten) is not admimstratn ely feasible 

The greater use of membei s of the House as parliamentary 
assistants to certain Ministers would do much to relic\c the 
work of their seniors, and it would incidentally also make it 
easier to reduce the number of those in the Cabinet proper 
The British Parliament has been using parliamentary under- 
secretaries (as they are called m ( .reat Britain) on a liberal 
scale 1 for many \eirs, and it has been repeatedly recom- 
mended that Canada adopt them 2 Onh recently, how cv er, 
have they been used in Canada in any appreciable number 
The burdens winch £he First Woild W ir imposed upon the 
Cabinet led to the temporary creation ol three pailiamcntary 
under-secretaryships, but they did not long survive the war 
Mr Mackenzie King, on becoming Pume Minister for the 
first time m 1921, announced that early attention would be 
given to the desirability of creating a number of honorary 
under-secretaryships, and he confirmed this by appointing, 

Hn 1945-6 dhe British Ministr\ included no leas than thirt\ -seven parlia 
mentarv undcr-secrelarii-s or those who performed similar functions 

'Report of Sir George Murray on the Public Srt icc oj Canada (1912), p 10, 
Report of the Special Committee on Machinery of Goununcvt, Senate of Canada 
(1919), pp 11 12 
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as his own assistant, an under-secretaiy for external affairs 
Although he suggested to his colleagues that they should 
follow his example, they failed to respond, because (so it is 
rumoured) they did not relish the presence m their de- 
partments of any other political officers who might con- 
ceivably weaken their position and dim a prestige which 
already ga\e off a flickering and uncertain light In 1935 Mr 
King announced that paid parliamentary under-secretanes 
for the more important departments would be authorized 
at the first session of Parliament, but the matter was again 
dropped The Second World War pro\idcd the neccssan 
pressure, and in 19-f3 no less than ten parliamentary as- 
sistants fas they were now called) were mentioned in the 
estimates, seven of whom were actually appointed d his 
number later dropped to lire, and then to four 

The case for the continuance and more extensive use ol 
the parliamentary assistants is overwhelming 1 he assistant- 
ships make possible, through a greater consolidation ol de- 
partments, a desirable reduction m the number ol membeis 
in the Cabinet, they allow the Prime Minister to gi\e more 
equitable and wider representation to various provinces , 
they furnish the finest training for young promising members 
who aspire to Cabinet positions Mr Mackenzie King has 
outlined in some detail the many ways m which the assistant 
can discharge his primary function of lightening the load of 
his Minister 

Other duties ol assistants to Ministers would be to assist the MimsUi 
in Park unent to answer questions — not all questions — and also to take put 
in departmental debates so that the House nia> be given fuller nfurm iiinn 
in regard to some matters than it otherwise would To assist m the e vpl i 
nation ol the estim ites I can conceive of occasions when an assist ml to 
the Minister might relieve the Minister cntireh ot a large part o* the e pi i 
nation ot the estimates lo appear bciun House committees on bch ill ol 
the Minister, participate in interdepartmental committees on behalf ol the 
Minister, to keep the House itself informed more promptly on mattrrs v\ hn h 
may arise in the course of debates, to assist in the planning of some ol the 
post-war work of the Government which will have to be done under the 
direction of the Minister Also to receive deputations — the Minis>Uii 
are beset with deputations — they car not possibly see many of them ^ " 
assistant to the Minister could see them and I should hope be able to be ol 
real assistance in seeing that their representations were carelullv eon 
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sidered Then there ib the milter of a link with members oi Parlia- 
ment A.n assistant to the Munster will be mixing with members 

generally and will be able to bring to tliL Minister man\ nutters that other- 
wise could not possibh be brought to his attention Then there is 

deputizing for the Minister on dilkrent occasions, lul filling specific duties 
The duties will var\ between one dcpirtmuit and another, one Minister 
may wish his assistant to perlorm cut tin duLus and another other duties 
Then there is the signing on buhall ol the Minister of man\ documents that 
otherwise would require Ins smnaluie Thtic is the. supervision of oftiuals 
in some branches where an assistant minister can be of great help The 
assistant to the Minister can ho of great help in lugtrd to outside engage- 
ments as well as engagements inside the House \fmost any sciviee that 
wilt help relieve the Minister of a huiden uid give the House of Commons 
and the public more information with rcgird to public business is the kind 
of position which the p ulia menial v a^istant to the Minister will be expected 
to till 1 

Not only ib the catalogue of adtantages thus a long one, 
but the need foi some is&iatance of this general kind is 
demonstrably piesenl To this irm be added the un- 
questioned success of British experience, and the testimony 
of the two Canadian Prune Ministers who hate put the 
experiment to the test 2 ^ et thcie uic apparently still mis- 

givings in high places, and the earying extent to which 
assistants hate been used and the fact that the positions have 
not yet been giten a statutoiy basis would indicate that their 
future is still by no means assured Some Ministers, for 
example, hate used them freely , oth< n> hate been unable or 
unwilling to delegate their ttoik, others appear to be very 
wary of enhancing the nnpoi lance of possible rivals for 
Cabinet preferment All assistants hate in practice acted for 
their principals in the House, sonic hat e had fairly extensive 
departmental duties 40 ptrform, othcis hate had none On 
occasion, some attend mu tings of interdr pari mental and other 
committees either as the representatives* of their Ministers 
or on behalf of their departments 

Another unsatisfactory factor in the situation is that the 
status of the assistant is as yet far from clear The Prime 
Minister announced unequi\ocally that “the functions of the 
parliamentary assistants will be similar in all particulars 

l Can H of C D.ba<>s, VpnJ 20, 1013 pp 2*160 7 

2 Sir Robert Borden, iW, \ug 7 1017, p 420 > Mr Mackenzie King, 
ibid , March 27, 11)44 p IS ~>2 
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to those of the parliamentary under-secretancs m Great 
Britain *’ 1 Yet m the same debate he made the astounding 
statement that an assistant would ha\eto be persona guita not 
only to the Minister (who is responsible for his actions) but 
also to the deputy minister (a crvil servant), a pronounce- 
ment which seemed to justify the unflattering- description In 
one member of the House that the assistants would be nothing 
more than “official coat-tail bearers” for the Ministers How 
close may be the identification betw een assistant and ptmcipal 
is also awaiting clanfication through experience The resig- 
nation of -Mr Ralston on the conscription issue, for example, 
was followed by that of his assistant on the ground that the 
relations between the two “were so close and personal that 
on the resignation of Colonel Ralston, regardless ot the 
circumstances leading up to it” the assistant felt he should 
resign his office 2 

The quality of the parliamentary assistants has been high, 
and two years after the original seven had been appointed, 
no less than the of them had been given portfolios "1 his 
promotion substantiated the argument that the assistant- 
ships give a valuable opportunity for tiammg and testing 
potential Ministers, although it was scarcely designed to 
enhance the popularity of the assistants in the eves of the 
weaker members of the Cabinet There would appeal to be a 
definite effort in some quarters to keep the parhamcntai v 
assistant m a humble position in the Government Indeed, 
he is not, strictly speaking, included in the Government at all 
He occupies a parhamentai y no man’s land where he is no 
longer an ordinary member of the House nor is he listed in 
the official Ministry The invariable British practice is that 
the under-secretaries form part of the Ministry, and this 
circumstance naturally adds to the prestige and enhances 
the desirability of the position The Canadian refusal to 
make a similar concession is but another sign of the reluctance 
to accept the new office and to make the most of its possi- 
bilities, an attitude which, if persisted in, may bring about 
the eventual abandonment of one of the most promising 
reforms of recent years 

'Ibid , April 20 1043, p 2365 
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Another common difficulty which is closely related to the 
size of the Cabinet has been the congestion ol Cabinet 
business \\ hile this is not in one way as serious a pioblem 
m Canada as m some othei countries because the pro\mces 
assume a substantial portion of the work of go\ eminent, the 
volume tends nevertheless to be unduly large because of the 
amount of detail which the Cabinet has attempted to handle 
directly This has sprung parti} from a political and ad- 
ministrative immaturity and a consequent reluctance to 
delegate power and responsibility to others, and paitly from 
the representative nature of the Cabinet and the expectation 
that each section or interest will have an opportunity to 
participate in every decision which will be likely to affect 
it Sir George Murray commented on this in 1912 at some 
length 

Nothing his impressed me so much m the course ol m\ uiquirv as the 
almost intolerable burden which the present s\stun of transacting business 
imposes on Ministers themselves Thcj both have too much to do and do 
too much 

Speaking broadly, >t imv be sucl tint e' t.r\ >ctof the E'ecutive Govern- 
ment, or of any member of it, requires the sinction of the Govcrnor-m- 
Council which, under present practice, is identical with the Cabinet 

Almost every decision ol a Minister even of the most tnv lal importance, 
is thus — it least in theory — brought bcloic his colleagues lor the purpose of 
obtaining their collcetive approval, which is necessary for its validity 1 

This summary remained substantially accurate for some 
thirty y ears after it w as w ntten, and cv cn now it has not lost 
all its force Such a prolonged delay in accomplishing some 
measure of reform scarcely' seems to substantiate the existence 
oi an “almost intolerable burden”; but Murray would doubt- 
less ha\e replied that, the question was qualitative as well as 
quantitative, that theie was probably a deterioiation m the 
nature of the work done, that time and effort were not avail- 
able for major questions simply because they had been ex- 
pended on trivialities The changes of the past few years, 
however, have gone far to meet many of Sir George Murray’s 
criticisms 

The Cabinet, like any other organization of appreciable 
size, has for a long time been in the habit of using committees 

1 Report of Sir George Murray on the Public Service of Canada (1912), Sections 
5, 6, 8 
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and sub-committees as a device to acceleiate business, al- 
though the v hole body has retained general pow crs of control 
The recent war, for example, brought about an unprecedented 
proliferation of Cabinet committees devoted to a wide range 
of activities In December, 1939, ten committees of the 
Cabinet (including the War Committee, mentioned abovej 
were created m order “to co-ordinate the work of the Govern- 
ment, to prevent duplication of effort, and to promote 
efficiency ’ l 11 The Ministers could m this way make a much 
more effective disposal of their talents a number of com- 
mittees were able to sit simultaneously, special pioblems 
were assigned to those best qualified to deal with them, 
either directly or through their departments, and the com- 
mittees could make decisions which would be accepted m the 
mam by the entire Cabinet without prolonged discussion 
Some of these committees proved to be of little meiit and 
gradually became obsolete, others served usefully for a time 
and then handed over their work to a more suitable authontv , 
others made themselves quite invaluable On the whole, 
they succeeded m their mam object of distributing a sub- 
stantial part of the Cabinet’s work so that the \\ ar Com- 
mittee w ith its more select personnel was better able to dev ole 
its energies to the outstanding and urgent problems of the w ai 

While the return to peace was followed by some retrench- 
ment in the delegation of power to committees, these seem 
likely to exercise a more important influence m Cabinet- 
affairs than heretofore, although it is still too soon to 
prophesy whether n growing pence- time pressure of pn ] ^'c 
business will succeed m restraining to any marked degree the 
old insistence of the Cabinet to participate actively m all 
matters The odds at present seem to favour the gieatci use 
of committees, for the volume of Cabinet business remains 
far in excess of pre-war da}s In May, 1946, m addition to 
ad hoc committees of lesser permanence, there were three 

l W L Mackenzie King, Can 11 of C Debates, Juh 8, 1940, p lo ( K> 1 he 
leading Cabinet committees appointed in 1039 {Dec 5, 8, 1939 PC 1017' 
4068H) were as follows War Committee, War Finance and SuppW, rood I’m 
duction and Marketing, Shipping and Transportation Price Control and Labour 
Internal Security, Fuel and Power, Legislation, Public Information, and 

Demobilization 
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standing Cabinet committees which could be considered as 
of major importance, Reconstruction, Demobilization and 
Re-establishment, and Defence, three committees of the 
Privy Council, Treasur> Board, Wheat, and Scientific and 
Industrial Research, and one which partook of the nature of 
both, the Canadian Mutual Aid Board 1 A Cabinet com- 
mittee, it may be added m parenthesis, is one set up by the 
Cabinet informally or by order-imcouncil , it exercises 
advisory functions, and its decisions or recommendations 
must thus normally be approved b> the Cabinet before 
becoming operative A committee of the Privy Council, on 
the other hand, will usually be authonzed by statute and 
will normally be gixen executive authority within a specific 
field The qualifying words will suggest, however, that 
logical neatness and consistency are not characteristic of 
either group 2 But while these eccentricities m practice may 
be unnecessary and certainfy prove exasperating to the lay- 
man, they illustrate one aspect of these committees which 
is of first-rate importance, namely, their exceptional adapta- 
bility to circumstances This is especially true of the Cabinet 
committees, which are much more informal, and which come 
and go, assume this form or that, and take over a variety of 
functions which are largely determined by the needs of the 
moment Of these, again, the ad hoc committees are not 
only apt to be the most ephemeral, they will also tend by 
their very nature and purpose to be the most adaptable 

Their life [that of Cabinet committees] is governed, their survival de- 
termined by the operation of laws as inexorable as those of the physical 
universe Created to pro\ ide a means for concentrating ministerial attention 
upon problems winch, at the time, require special treatment, they tend to 
diminish in activity and influence as the need diminishes and ultimately to 
disappear In some instances their functions are taken over by the develop- 
ment of new organs Their authority, eflectiveness, and longevity are 
inevitably affected by the prestige and initiative of the Ministers who 
compose them but their active continuance is in the end determined bv 
whether or not they serve necessary purposes 3 

Feeney, “Cabinet Government in Canada,’ Canadian Journal of Economics 
and Political Science , *\ug , 1941), pp 2S7 91 The composition and activity of 
Cabinet committees are, like the Cabinet itself, secret, although information 
concerning them may be made public at the Cabinet’s discretion Can H of C 
Debates (unrevised), Fel 10, 1947, pp 251 3 

2 Heeney, op cit , pp 291-2 



272 


THE GOVERNMENT OF CANADA 


The necessities of war also brought the mil servants in 
much closer touch w ith the formation of Cabinet police than 
formerly The older practice had been for civil sen ants to 
be called occasionally to attend Cabinet meetings in oidcr to 
gi\e information or advice upon some special matter under 
consideration, but even this seems to ha\e been e\c< ptional 
The meetings of the War Committee, however, w ere regulurh 
attended b\ the Secretary and at least one other cn ll sen ant 
while other officials, particularly those connected with tin. 
war sen ices, were in attendance w hen matters in their sjieci il 
fields were under discussion This practice has been u>n- 
tinued since the war by several ad hoc and standing com- 
mittees of the Cabinet 1 

Interdepartmental committees of civil servants now as 
always form a valuable means of securing co-operation and 
decision between departments, and some use is also made ol 
committees of officials under the chairmanship of a Minister 
Certain interdepartmental committees of civil servants are 
definitely attached to committees of the Cabinet, and these 
investigate and prepare material and even come to tentative 
decisions for subsequent action bv their superiors Spccir 1 
mention should be made of the leading committee of this tvpe 
which functioned during the war, known as the Advisorv 
Committee on Economic Policy 1 his was composed ol i 
group of leading civil servants and was attached to the 
Cabinet more particularly to the War Committee It acted 
as a general clearing-house for a wide varietv of trouble- 
some problems which were passed along by its principal 
The Economic Policy Committee proved to be an cvtremelv 
useful and effective body It was remodelled at the end ol 
the war and adapted to its new function of considering the 
problems of reconstruction, but the creation of a special 
department and a Cabinet committee to oversee the same 
general field made its work largely superfluous and its useful- 
ness and activity declined accordingly 

Another recent instance of the dev olution of authorin is 
concerned with the method used to pass routine orders and 
minutes of Council Formerly all these (as indicated m the 

1 Sec told , pp 2S5 91 
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above extract from the Murray Report 1 ) weie appro\ecI by 
the full Council, a proceeding which did little good and 
involved an enormous waste ol time 1 he piescnt piactice, 
which has de\ eloped from a piocedure instituted during the 
war, is for a special committee of Council to review and dis- 
pose of all formal business which does not inv olve any new' 
departure or matter of major policy , w lnle reserv mg the 
exceptional material tor the consideration ot the Cabinet 
The result is that almost all minutes and orders are passed 
today by this special committee and do not come bciore all 
the Ministers in Council 1 his was substantially one of the 
suggestions made bv Sn George Muiray to lessen the amount 
of business submitted to the full Cabinet, but another and 
accompanying recommendation, that there should be a 
sweeping devolution of authority on many minor matters to 
individual Ministers and to deputy ministers, has not yet 
been followed on any extensive scale loo many questions 
must still await a committee’s decision oi obtain signatures 
and counter-signatuies before becoming effective, indeed, 
Ministers in provincial Governments are ficquently given 
more individual powers than are entrusted to the members 
of the Canadian Cabinet 

Finally, the transaction of Cabinet business has been 
until recently \er> loosclv organized The pre-war methods, 
if not chaotic, were mciedibly haphazard, and any self- 
respecting board of directors would have discarded them m 
five minutes No formal agenda weie ever picpared for 
Cabinet meetings, no minutes ol its deliberations weie kept, 
although the Prime Minister might make a few scantv notes, 
no secretary attended its sessions, anel even the time of 
meeting (and to a lesser degice the place) was uncertain II 
the decisions were to be carried out in orders oi minutes of 
Council, they appealed, of course, m that form, but other- 
wise they were unrecorded Most of these peculiarities were 
defended on the ground that they were necessary to preserve 
the secrecy and desirable informality of the proceedings, but 
there can be little question but that these excessive pre- 
cautions must have seriously hampered the effectiveness with 
which Cabinet business was conducted 

l Supra, p 269 
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The British Cabinet had laboured under the same handi- 
caps, but these went by the board during the First W orld 
War and never returned But neither the British experience, 
nor the report of the Senate Committee on Machinery of 
Government, nor the extravagant clumsiness of its own 
business was sufficient to change the easy-going anachronistic 
methods of the Canadian Cabinet Nothing short of a 
second world cataclysm could accomplish so formidable a 
task, and although the price would seem to ha\e been some- 
what excessive, this reform can be placed as an item on the 
credit side of the national ledger 

“The great increase in the work of the Cabinet and 
particularly since the outbreak of war,” stated an ordei-in- 
council in March, 1940, “has rendered it necessary to make 
provision for the performance of additional duties of a 
secretarial nature relating principally to the collection and 
putting into shape of agenda of Cabinet meetings, the pro- 
viding of information and material necessar> for the de- 
liberations of the Cabinet and the drawing up of records of 
the results 1,1 This was begun by appointing the Cleik ul 
the Pm > Council to a new position as Secretar> to the 
Cabinet, although his additional functions were first dis- 
charged primarily for the benefit of the \\ ar Committee In 
1945, howe\er, following the disappearance of the War 
Committee, the Cabinet adopted the same methods which 
had been successfully tried out in the smaller bod) 

The present usage therefore presents an impiessne con- 
trast to the old Agenda are now prepared under the direction 
of the Prime Minister for the regular weekly meeting of the 
Cabinet, and these, accompanied bv relevant documents, me 
circulated m advance to all membeis Ministers who have 
questions to bring up, are required to submit explanaturv 
documents so that their colleagues can be m a position to 
inform themseh es before the discussion takes place The 
conclusions reached at the meeting, together with a teise 
summary of the essential points, are noted by the Secictan , 
and the Privy Council Office informs and reminds the ap- 

1 March 2o, 1940, P C 1121 The wording of this order is clcaih fkrncd 
from the Report of the Machinery of Government Committee iGreal Britain l, 
p 6 See also, Can H of C Debates (unrevjsed), Feb 10, 1947, pp 257 8 
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propriate Ministers of the Cabinet decisions The same staff 
will also provide secretarial help for Cabinet committees, 
and it will act as a link between these committees, anv of the 
special interdepartmental committees which ma> be attached 
to them, and the Cabinet itself As a result of these com- 
paratively simple expedients, discussion in the Cabinet can 
be materially shortened, uncertainties and ambiguities are 
lessened, decisions are brought more shaiply into focus, and 
urgent questions can be more rcadil} giv en priority when 
occasion demands 

The volume of work arising out of the above functions 
has necessitated the formation of a small staff about the 
Secretary, and the Privv Council Office (the Prime Minister 
since 1921 being always Piesident of the Pi ivy Council) has 
quite naturally become the department of gov ernment to 
which the Cabinet secretariat is attached 1 A dev elopment 
along lines so stronglv ccntupetal cannot fail to intensify still 
more the control of the Prime M mister over his Cabinet and 
Cabinet business, although there have been no signs to date 
that this tendency has caused criticism or resentment in any 
quarter 

The chief purpose beneath most of these changes and 
suggested changes is not merely to relieve the Cabinet of an 
excessive amount of work, although that is far hom negligible, 
it is primarily to allow the Ministers, as individuals and as a 
group, to substitute one kind of woik for another, to pass 
over routine and minor aflairs to subordinates and to be 
thereby released for other tasks, which, "ire far more vital 
“The business of a Minister,” to quote Sir George Murray 
again, “is not to administer but to dnecl policv”, and while 
the members of the Canadian Cabinet would no doubt have 
accepted this maxim m theoiv, thev wut a long while befoie 
they made any serious attempt to adopt it in practice In 
1936 the Minister of Finance (Mr Dunning) spoke m the 
House as follow's 

The reference I made was to the lunctions of government as at present 
constituted, and the ever-increasing weight of responsibility which rests 

1 Heeney, "Cabinet Government in Canada,” Canadian Journal of Economics 
and Political Science, Aug , 1946, pp 292-7 
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upon the Governur-General-m-CounciI — meaning the Government ui the 
day — and a responsibility which I do not hesitate ior a moment to say ib 
fully up to the ph\sical and nervous capacity of an\ man occupying a 
position in an\ government under these conditions The constant nuillipli 
cation of lunctions is due to a change which has come about in the conception 
ol government functions The} have been constantly widtning lor the list 
twentv years and indeed I am one w ho thinks one of the pioblems we sh ill 
have to face in the not distant future is the problem ol adjustment, and m 
adjustment w Inch will in some manner be consistent with our s\ stem ol 
responsible government It will have to be an adjustment ol the load in a 
wav which will ensure that members of Governments will at least have time 
to think about the things they are supposed to deal with 1 

The Second World War forced this issue, and conditions 
which were up to then extremely onerous immediately 
threatened to become insupportable The Ministers, w hcthei 
they liked it or not fund there is every reason to suppose 
that a number of them were reluctant to change), had no leal 
choice but to re\ise many of their customary pioccdurcs and 
abandon some ol their cherished functions — to civ il scrv ants 
on the one hand, and to some of their colleagues on the other 
Whether this delegation and revision of methods have as vet 
gone tar enough, it is difficult to say, for the criterion is not, 
as stated above, the demands which are being made on a 
Minister’s attention, but the nature of the work to which 
that attention is devoted It is a notorious fact that most 
Ministers rarely have the time to studv the documents and 
memoranda which are submitted to them and on which their 
decisions must be formulated, nor are they free to explore 
thoroughly even the essential circumstances surrounding the 
problems which are demanding consideration The alterna- 
tives under such conditions are that either the policy slip^ too 
easih and completely mto the hands of the civil servants or 
the Minister gets mto the habit of making snap judgments 
based on an insufficient appreciation of the issues involved 
Neither alternative is consonant with a government which 
tries to secure efficiency and at the same time endeavoms to 
maintain democratic control If the members of the Cabinet 

1 Can H of C Dibatu June 9, 193C p 3575 " \ Prime Minister mu=t 

inform himself on important public questions If his v iMon is to he clc ir mil hi 
judgment sound he should have some time to read, and to think V nation, 
which is wise, will ensure this opportunity to its leaders ” W L Mackenzie King, 
in a radio address, Jan 23 1939 
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— and each mduidual Minister — are propcrlv to perform 
their functions they must somehow contn\c to discuss in 
their mam outlines the problems which arise, to obtain the 
best advice their ci\ if servants can offer, to find time for study 
and reflection, and, ha\ing done these things to the best of 
their ability, they can then make their decisions Even so, 
the decisions will, no doubt, frequently be wrong, but they 
will at least be based on as much wisdom as a group of 
fallible men can reasonably hope to achie\e m a complex and 
unpredictable world 




PART IV 

THE ADMINISTRATION 




CHAPTER XII 


THE CIVIL SERVICE 

The executive and the crvil ser\icc m Canadian government 
are in one respect engaged in discharging a common function, 
the enforcement, application, and de\ elopment of the national 
policies, but the distinction between the two is never in any 
doubt The Minister is in undisputed command of his de- 
partment he possesses not only the authority bestowed on 
him by law, but also the moral authority which is derived 
from his position as a Government representative in a 
popularlv elected Parliament The ci\il sen ant, on the 
other hand, is aluajs nominal!} the subordinate, and even 
on those not infrequent occasions wdien he may take the 
initiative and to a limited degree determine policy, he does 
so within the bounds assigned by his superior and always 
subject to possible intervention The Minister's omnipo- 
tence, however is limited in duration for his tenure of office 
is subject to all the uncertainties and caprices of politics, or, 
more explicitly, to the continued confidence reposed m him 
by the Prime Minister, b> the Commons, and by his con- 
stituents Most civil servants enioy today a permanent 
position, little affected bv the frequent changes of their 
ministerial superiors, and they arc thereby able to achieve 
the continuitv, the experience, and the specialized knowl- 
edge which must form the framework about which good 
administration is built The chaiactcristic marks of the 
Minister are therefore a seat in Parliament, an uncertain 
tenure of office, and the opportunity to exercise complete 
power within his ow n department 1 

•The absence of this distinc Lion cvtisrd consider ible dt(licull\ in Canada at 
the time of the introduction of responsible government, lor it necessitated two 
vital steps as preliminaries to the introduction of the new s\stem, namely, the 
creation of explicit heads of ihe gm eminent deparlmtnls (which were formerly 
lacking) and the insistence chat these and no other office holders should occupy 
seats in the legislature Only when this was done could the major change be 
made effective that the department heads in the legislature would relinquish 
office whenever this body withdrew its support 

"Those public servants, who hold their olficcs pcrmancnlh, must upon that 
very ground be regarded as subordinate and ought not to be members of either 
house of the Legislature, bv which thc\ would mcessarilv be more or less mixed 

281 
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It is, of course, obvious that the opportunitv to exercise 
control becomes more and more unreal as functions become 
more varied and complex and as the number under the 
Minister’s direction increases A carefully planned orgmi- 
zation can do much to overcome these handicaps, yet e\cn 
with the most efficient methods, the subordinates at son e 
level under the Minister will inevitably acquire more power 
The constant assertion of the principle of ministerial ie 
sponsibility will cover to some degree the actual delegation 
of authority wdnch has taken place, but this cannot conceal 
the fact that no Minister (or his deputy) can hope to make 
even the major decisions for the five or seven or ten thousand 
employees who may be nominally under him Vet tlieic ^ 
much to be said for the retention ol the idea of continuous 
responsibility, for, harsh though it may be, it undoubtedU 
helps to prev ent the slov enlmess and meificiency w Inch w ould 
be bound to occur if every Minister or deputy 01 othei ollicinl 
could plead ignorance and impotence whenever uu thing 
went wrong Political responsibility therefore remains, but 
it tends with many of the higher offices to be a responsible 
for results and honest endeavour, which ernes ge from well- 
defined areas of almost independent judgment and decision 
The civil service is, of course, by far the most nunn mus 
part of the Canadian government, although the exact numheio 
cannot be stated with assurance They r vary 7 somew h it 1mm 
year to year, especially in times of cineigencv, and there 
is always the problem of knowing what giuups should lie 
counted In March 1946 the nunibei of civil seiv ants wet 
given in a return tabled m the House as 147,000 with nnmi il 
salaries of approximately $240,000,000, but this did not 
include 105,000 employees ot the Canadian National Kail 
ways, 1,000 in the Canadian Broadcasting Corporation, 1 0UU 
in Trans-Canada Air Lines, and 1,200 m the Bank of Canada 
The total in the more restricted civil service was, howevci, 


up m party struggles and on the other hind those who are to h i\ i tin guu ral 
direction of affaus evercisc Uni function In virtue of their rcspon^iiuhlx •" Uic 
Legislature, which implies their being removable Irom ollice uvl il=n lint tin > ' 
should be members cither of the \sscmblv or of tin LcgisJativ e Council I u 1 
Grev (Colonial Secretary; to Sir John Harvev (Governor ot Nov i Smiiu, 
March 31, 1847, Bril H of C Papers (621) \ln, 1847 8, p 7<J 
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still dropping lroin ils all-lmic high of 1G5,000 as of January, 
1945, and the normal peace-time establishment will no doubt 
be much less than the 147,000 mentioned 1 But e\en a Aery 
generous diminution will not bring the numbers anywhere 
near the pre-war figmc of about 57,000 (in 1937), and there 
can be little doubt that noinnl expansion added to such new 
and enlarged actrvities as defence, \eterans’ affairs, family 
allowances, and uncmplo} ment insurance- w ill probably lea\e 
the total somewhcie in the MCimt\ of 100,000 

Any one of these totals, however, is impressive and gives 
some idea of the great numbeis needed to run the modern 
Canadian government The civil servants (the so-called 
bureaucrac}') reach into il 1 kinds of human activities, and a 
cross-section of the peisonnel would show that almost every 
occupation in the Dominion is lepiesented The problems 
presented bv so large and vaned a host arc many, although 
they may foL the most pait be placed within two chief 
categories first, those concerned with the organization or 
general framework of departmental activity, second, those 
which are essentially concerned with matters of personnel 

The primar> division of administrative activity m the 
Canadian government (as in most governments) rests m the 
mam on jinic'ion, that is, the work of the departments is 
apportioned accoidmg to its general puiposc, and similar 
functions arc grouped togethei under one direction The 
Departments of Justice, Agriculture, Fisheries, Finance, and 
many others are thus large! v if not entirely devoted to the 
primary ends indicated Scv cral others embrace not identical 
but allied functions National Defence thus covers the army, 
navy, and air force *4 he 1 Tpartment of Transpoit, to give 
anothei example, includes the diffeicnt but lelatcd fields of 
railways, canals, mannc, and aviation 

Other principles of departmental giouping are also found, 

Reliable comparisons an diflicull to mike with assurance for there is no 
hard and fast line ol distinction file ilrnu in. based on olhcial returns and are 
stated in round numlx n Can II of C Dt.baLs, M i\ 31 11)39 pp 4783 4, 
Financial Poit, June S, 1941) \11 tins,, injures refer to the cmploaees of the 

Dominion go\ eminent and do not, nl course include piovincial and municipal 
services 

2 Unemplo\ ment Insurinec Ilcillh and Welfare and \eteians Affairs made 
tip 24,600 ot the above lot d ol 147 O00 
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although these are of comparatn ely minor significance One 
of these is uo) k process, the gathering togethei ot sum hr 
activities which would otherwise be scattered through a 
numbei of departments because of their association with the 
major purposes to which those departments are de\ oted 7 hr 
go\emment of Canada thus does its printing through one 
agenc>, the Printing Bureau, which prints legal documents 
lor the Department of Justice, pamphlets on animal husband- 
ry for the Department of Agriculture, income tax forms for 
the Department of National Re\enue, and so forth 

Clientele may furnish a third basis for departmental 
integration Here the major concern is with a group of 
people who for some reason are singled out for special at- 
tention and can be gi\ en that attention more eftecti\cl> In 
segregation The Department of Veterans Affairs and the 
departmental divisions on Indian Affairs and on Immigration 
are all based on this principle 

Territory is a fourth possible principle which mav be used 
for organizing departmental work Any organization ns it 
spreads downwards ma> tend to arrange some of its actiwties 
along geographical lines, but under a thorough application 
of the territorial principle the area becomes the essential 
basis for the apportionment of work In the Experimental 
Farms Sen ice of the Canadian Department of Agriculture, 
for example, the localit} becomes the chief justification lor 
the establishment of the local experimental farm and it w ill 
e\en determine the kind and \anety of work in which the 
farm will engage and the qualifications of its personnel Tin 
government of the North-West Territories under the De- 
partment of Mines and Resources is an e\en better example 
of setting up an administration on a puiel> territorial basis 

Each of these schemes of organization has its own ad- 
vantages and limitations and the choice made will depend 
on a balancing of these factors 1 The legal work of all 
departments, for example, could conceivably be done, and 
perhaps done better, by the Department of Justice and all 
medical w ork could be assigned to a common medical sen ice, 
but the delay and general inconvenience which such a plan 

‘See Schu v ler C Wallace, Federal Departmentalization , pp 91-1 4-b 
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would entail would rrnke it in man\ instances adminis- 
tratively undesirable In practice, much ol the legal work 
is concentrated in the Department of Justice, while the 
medical staft is more widely diffused These punciples of 
organization are thus not mutually exclusne, and a de- 
partment may find it ad\antageous to utilize more than one 
to secure the best results Stenographers, for example, are 
formed within any department into a common pool to which 
any branch may send appropriate work 01 fiom which ana- 
branch raav draw additional help when needed Con- 
sistency in such matters has no inherent merit, the major 
test must always be the suitability of the particular organi- 
zation to the work which it is called upon to peiform 

Departmental functions and organization are, moreen er, 
always in a state of flux A new demand begets a gradual 
mciease in activity, this leads to an enlarged staff, and this 
m turn to a further accretion of extra functions and officials, 
which are rarely tied m easily 01 logically with those of the 
remainder of the department \\ hen this phenomenon has 
occurred in fixe or ten or twelx e different places the operations 
inevitably suffer and become progrcssix cly more complex and 
cumbeisome The onlv efkctixc lemedy is to break up the 
existing organization m whule or in part and to re-group the 
positions so as to make them more amenable to control, 
thereby bringing their actixities into closer co-ordination 
with others related to them Thus a few y'ears ago a con- 
solidation of four departments into a new Department of 
Mines and Resources was aimed it iemedying the follow, mg 
conditions 

In the four depai tmeftls that art at the pie tent tune three deputy 
ministers and one depute supuinluuli n t-gmci il three assistant deputy 
ministers and one assist int di puf\ supt imtendent-genernl, four legal ad 
visers, two editorial stalls thice pub|j< il\ si ills, lour translation staffs, two 
architects' offices, four ssts ot seerctaiiil and stenographic and other staffs, 
purchasing agents, four olhcers engaged in accounting for revenue and 
expenditure, three photogiaphic establishments, three departments in which 
land business is carried on and lour in which sur\c\ ing is carried on, doctors 
are employed by two departments welfare of natives is a concern of two 
departments, maps are prepared in twu dcpiilincnts At the present time 
there are eighteen branches all told in these loui departments Under the 
proposed legislation the number of branehes will be limited to eight Another 
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direction m which considerable economy should be effected is in the housing 
of these \arious departments We hope before \ery long, it will become 
possible to bring the various units together into a single building where staHs 
will be more immediately under the supervision of those w ho are at the head 
ol the different branches and of the department as a whole At the present 
time the four departments are housed in twenty-four buildings throughout 
Ottawa 1 

While the elimination of overlapping functions and the 
establishment of new relationships and greater co-ordmation 
would seem to be an obvious remedy for conditions such ns 
those described above, such reforms arc rarely welcomed m 
any department There is an ineradicable tendency not onl> 
for every department to expand, but for its officials to resist 
bitterly any change which threatens to reduce its personnel 
and hence dimmish its power and importance Reasons can 
always be produced to justify the existing arrangements, some 
undoubtedly genuine, others far less cogent “There never 
was a department that you tried to cut down,” stated Mr 
R B Bennett after his experience as Prime Minister, 'that 
was not different from any other They are all different, 
they always will be ” 2 The initiative is therefore most likely 
to come from someone who is not too closely identified with 
the department itself, and the Canadian practice has been 
to give the major responsibility in such matters to the 
organization branch of the Civil Service Commission or, h 
the change is a major one, to fall back on the overriding 
power of a member of the Cabinet or even of the Prime 
Minister himself 

The organization of all Canadian departments assumes a 
hierarchical or pyramidal form At the apev stands the 
Minister (with or without a parliamentary assistant) and 
immediately under him is the deputy minister, the cml 
servant who is the head of the departmental organization and 
who remains undisturbed in office when a reshuffling of the 
Cabinet or a change in Government causes the Minister to 
make way for his successor Under the deputy is a small 
group of permanent officials who are m charge of the mam 

1 Can H of C Debates, June 2, 1936, pp 3308 9 See ibid , June 9, 
pp 3533-40 

l Ibid , Feb 11 , 1937, p 803 
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activities of the department, each of these in turn has the 
supervision of another small gioup who are in charge of their 
respective sub-di\isions, and the voik and o\ersight of these 
is similarly and progressi\c!y drwded and 1 clawed until the 
most humble member of the department is affected The 
chain of responsibility works always upward to the immediate 
superior, and through him to his superior, until the Minister 
is finally reached with all the reins of conti ol theoretically in 
his hands Instructions and orders flow from the supreme 
head down through subordinates until they culminate in 
action at the appropriate le\el 

This “line” organization fas it is generally called) is 
usually augmented by another group of officials known as 
"staff,” a term also bon owed from the structure of army 
control The deput> minister ma> thus have attached to 
him a small group whose work is largely concerned with 
general planning, the proMSion of common services, and the 
securing of necessarv co-ordination among the different parts 
These officials (unlike their “line” colleagues) rarely gi\e 
orders they make recommendations and pro\ ide information 
and advice, and their ielations are dnecth with those for 
whose primary benefit this special form of staff organization 
has been created 

The accompanying chart gnes m bold outline the organi- 
zation of a fairly simple depaitment, the Dominion De- 
partment of Agriculture The iollowmg is a buef account of 
the services performed by that department and the officials 
who supervise them 1 

There are five chiet ser\jccs under the Minister of Agriculture and his 
Deputy Minister 

(1) Administration St nuc This is immcdntch under the Deputy 
Minister and does not, like the other servius ha\e a Director as its head 
It does general stafl work and attends to matters of eommon concern for all 
other services, such as the library, supplies, editing and distributing of 
departmental publications, personnel and filing staffs, and general publicity 
Its chief officials are the Assistant Deputy Minister, the Executive Assistants, 
and a Director of the Publicity and Extension Diusion 

(2) Science Service This is headed by a Director of Science Service and 
its activi ties are primarily demoted to the practical application of scientific 

•See Directory of Organization and Activities of the Dominion Department oj 
Agriculture (1944) 
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knowledge to agricultural problems, such as plant and animal diseases, 
insect pests, soil chemistry, nutrition, etc There are six div isions as indicated 
on the chart, each under the control of a Chief of Division, and under them 
there occurs a further specialization and devolution Thus the Chief of the 
Division of Entomology (who is also the Dominion Entomologist) has under 
him the Chief of Field Crop Insect Investigations, the Chief ot Forest 
Insect Investigations, the Chief of Systematic Entomologv, the Officer-in 
charge of Stored Product Insect Investigations, and the heads of some fifteen 
local Entomological Laboratories throughout Canada 

(3) Experimental Farms Service This operates also through a central 
organization at Ottawa at the main Experimental Farm and through thirty 
two local farms and stations as well, all engaged in experimental and 
research work The head is the Director of Experimental Farms Service 
The Ottaw'a work is distributed among divisions in charge of the Dominion 
Animal Husbandman, Dominion Apiarist, Dominion Cereahst, Dominion 
Field Husbandman, Dominion Agrostologist, Dominion Horticulturahst, 
Dominion Poultry Husbandman, and others The local tarms and stations 
involve a limited degree of specialization, but thev are essentially geo 
graphical units engaged in activities of primarv importance in their respective 
areas Each has, ol course, its own Superintendent with such further officials 
under him as the nature of the work requires 

(4) Production Service The duel activity of this service is to aid in 
organizing agricultural production as affecting live stock, poultry, health of 
animals, seeds, fertilizers, feeds, pesticides, etc It dso has a Director at its 
head, assisted by three Assistant Directors in the chid branches of activity, 
who in turn oversee the work of Veterinary Inspectors, lave Stock ricldmen, 
District Supervisors, etc 

(5) Marketing Service The main cndca\ our oi this section of the De- 
partment is to aid the efficient marketing of agricultural products under 
standard grades This involves three divisions, one for dairy products, one 
for fruits and vegetables, and one for live stock and live stock products 1 
(each having its own Associate Director, Clnels, Inspcctois, etc), another 
division on agricultural economics (under an Associate Director), and two 
minor sections dealing with market lntormjtiun and consumer serwee 

The Prairie Farm Relxibilitahon Organization and the Prairie Farm 
Assistance Organization complete the departmental scheme These are two 
statutory organizations each with a Director, which operate directlv under 
the Deputy Minister Thev were called into existence bv drought conditions 
on the prairies, and have never been very closelv integrated with the rest of 
the Department 

An appreciable part of the work of goternment and one 
which is becoming increasingly important is not carried on 
through the ordinary departmental organization or even, 

‘Similar services for wheat and other grains are quite separate and are super 
vised by the Board of Gram Commissioners 
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as a rule, under the direction of a Minister, but is conducted 
by a separate board or commission created for that purticul ir 
purpose The Harbour Trust of Montreal ('which e\entualh 
became the Montreal Harbour Commission) began as earh 
as 1830, 1 but few bodies of this type had been set up b\ the 
opening of the century Since then, however, thev have 
become very common and have been used frech bv both 
Dominion and provincial governments 

These boards (or commissions) may be scpaiated into 
several broad categories, although as one boaid mav, dis- 
charge more than one kind of function, the classification ib 
not always accurate m every detail The first gioup contains 
those whose functions are largel} advisory, and the minibus 
of these bodies tend for the most part to be on a pait-timc 
basis The National Research Council, for wimple, is 
composed of prominent scientists in man} fields oi endeavour 
who meet several times a >car and place their exceptional 
knowledge at the disposal of the President of the Council, 
who is a full-time director of the general research activities 
of the Dominion government The Fisheries Rcseaieh 
Board, the Tariff Board, and the old Commission of Const r- 
vation discharge (or discharged) the same kind of functions 
m other fields 

Secondly, there are the commissions whose piinian 
functions are those of regulation , or supervision, or adnnnis 
trahon , or any combination of these 2 Thus while the Board 
of Pension Commissioners has the fairly stiaiglitfonv ml 

task, of innk m rr g n TrfuyjJgr sX.TtjJ.tO to 05 SOS wbutb 

before it for settlement, the Board of Tianspoit Com- 
missioners (formerly known as the Railway Commission i 
discharges very varied duties which include the settlement 
of disputes on rates and on alleged discrimination, the u ge- 
lation and inspection of certain railway operations, the in- 
vestigation of accidents, and many matters concerning not 
only railways but also telephones, telegraphs, aeroplanes, and 
inland water carriers The Civil Service Commission has the 
task of conducting tests for admission to the civ d serv ice, 
MacG Dawson The Principle of Official Indipcndn,cc p 110 Dir 
detailed accounts ol this and certain other commissions, see laid , pp 110 GS 

■See John Willis (ed ), Canadian Boards at Work 
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adjusting classifications of positions, ceitifying piomotions, 
and similar activities, the Board of Grain Commissioners 
applies the terms ol the Canada Grain Act to the \aned 
operations of the grain trade, and the Unemployment 
Insurance Commission administers the Unemployment In- 
surance Act 

Thirdly, there are the boards v\ Inc h are primarily operating 
bodies, those which conduct some special activity of the 
government of essentially the same character as a private 
business The Bank ol Canada, the Canadian National 
Railways, and the Canadian Broadcasting Corporation are 
all examples of this kind of government enterprise, and to 
these might be added most of the thirty-one Crown companies 
which were set up during the Second World War, and the 
few Crown companies which still survive J Each of these is 
placed under a board created for the purpose which bears a 
decided resemblance to the board ol duectors of a private 
corporation 2 

The justification ior creating all these special boards is 
the nature of the work which they perform, which is supposed 
to demand a somewhat greater independence and initiative 
than the usual departmental activities which are kept more 
closely under ministerial control But the work of these 
boards will, as has been seen, vary enormously, and hence 
their composition, the tenure of members and the method of 
removal, their relationship to the Minister to whom they are 
attached nominalh or in a veiv ical sense, will be modified 
to suit the particular conditions Thus in some instances, 
such as the Civil Service Commission or the Broadcasting 
Corporation, theie is great need for removing the operations 
from any suspicion ut political interference, and the situation 
resembles in some degree that of the judiciary These par- 
ticular boards must therefore be assured of a very substantial 

1 The Crown companies were, in fact, widely different in function and might 
be divided into admimslrntn e and supervisor , manufacturing, and merchan 
dising companies, but all used the corporate structure and more properly come 
under the third general categor See speech ol C D Howe, Can H of C 
Debates, Mav 14, 191b pp 1V09 IS 

, See J A Com, “Ihe Fusion uf Government and Business", and J W 
Dafoe, "Public Utilities and Vdmimstrauve Boards, ' Canadian Journal of 
Economics and Political Science, Vug , 1936, pp 301 30 
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measure of independence In other cases, there may be 
simply a desire to keep the work of the board on a different 
plane from that of general government administration, or 
again, there may be a need for freeing its activity hom 
some of the restrictions, formalities, and rules which ines 
capably hedge about and hamper a government department 
Occasionally the desire for more permanence, consistency, and 
continuity will be considered sufficiently important to jusUfv 
this particular form of administration In all these cases a 
moderate degree of freedom will suffice The Crow n compani 
formation was adopted for a number of reasons— to induce 
business men to aid in government operations under con- 
ditions with which they were familiar, to allow them more 
freedom, to give greater flexibility, to aid in preserving 
secrecy, etc , and although they were usually conceded a w ide 
scope, they w ere nevertheless kept directly under the A] mister 
The absence of ministerial control and the degree ol 
independence of any board are bestgauged and most eftcctiv eh 
guaranteed b> the security of tenure which the office-holders 
enjoy and the ease or difficulty of their removal Here, as 
might be expected, the practice is widely different for 
members of different boards At one extreme are those who 
have a long term (commonly ten >ears), hold office during 
good behaviour, and can be removed, like the judiciarv, onh 
after passage of a joint address of both Houses of Parliament 
An intermediate status is that enjoyed by those with a three 
to ten-year term, tenable during good behaviour, and rc 
movable by the Govemor-in-Council “for cause,’’ that is, 
for some adequate reason which seriously impairs efhcivncv 
At the other extreme are those who hold office at pleasure 
for a short term and can be removed at an> time by the 
Governor-in-CounciI or Minister 

It is well, however, to bear m mind that the precise legal 
status of the members of these bodies may not giv e an en- 
tirely accurate picture, it indicates what are essential!} their 
defences against attack Much will depend on the spirit in 
which the relations between a particular board and the 
Government are conducted There may, for example, be a tacit 
understanding (as seems to have been the practice m man) 
Crown companies) that despite the precarious position of the 
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directors, they are to use their own judgment in nil matters 
save those which impinge on <iO\ eminent police, occasions 
which may prov e to be raie in some activities and common 
m others On the other hand, a hostile Cabinet could do 
much (and has, indeed, m times past Hied to do much) to 
thwart and em ban ass the w oik of a body like the Civil 
Service Commission, despite the legal enlienchments which 
have protected the membeis of the latter bod\ against overt 
attack 

Finally , it should be noted that the conditions under v hich 
the members of a board voik will dctcimine not their freedom 
from interference alone but also the politic il lesponsibility of 
the Cabinet for the boaid's actions II the members hold 
office at pleasure and are not piotected b\ some conventional 
practice from interference, then the Cibinet will not only 
interfere on occasion, but it will quite piopcrly be held ac 
countable for whatever the board mnv do II, on the other 
hand, the tenure of the membeis of a board has been made 
secure through legal means, or convention, oi both, and the 
Cabinet has no right ol intci fcience and no power of remov al 
except for evtieme inefficiency or wrongdoing, then there is 
every assurance that the board will be able to perform its 
duties with no outside molestation political oi otherwise It 
must also follow , moreovci, that it the Cibmet cannot direct 
or remove, it cannot be held responsible, cvcept in a situation 
so grave that unusual proceduics must be invoked 

Once again it is clear that the cvpvdicnt of detaching 
these boards from mmisLeual control places them m a 
position very similar to that ol the judicial and the higher 
the legal and conventional bameis against interference are 
raised, the closer the parallel with the judicial} becomes 
An assurance for the eilicient perfoinumce oi a board’s duties 
and a protection against ordinary abuses must thus be sought 
(as wnth the judiciary), not m threats and punishments, but 
through more intangible influences, such as integrity of 
character, professional pride, tradition, and similar factors 
The weight of political responsibility is, in effect, lifted, 
and a moral responsibility — a responsibility to the public 
official’s own conscience — is called m to take its place 1 

‘For judicial independence and its implications ^cc infra, pp 489 91 



CHAPTER XIII 


CIVIL SERVICE PERSONNEL 

While no one will question the great value of a plan ol 
departmentalization which is well adapted to the task in 
hand, this is of secondary consequence as compared to the 
quality of the officials who compose the seiw ice A perfect 
organization badly staffed will at best achieve mediocrity, 
but a very able staff poorly organized will usually contra e 
to circumvent many of the obstacles and turn in at worst a 
fairly adequate performance “The men of Massachusetts,” 
said Bagehot, “could work any constitution,” although it 
may be assumed that e\en the men of Massachusetts 
could do better work under some constitutions than under 
others It is the most elementary and axiomatic ol 
statements that good goxernment depends m large measure 
upon good administration, and this demands that the most 
persistent and intelligent effort should be directed not onh 
to the external framework of organization but also to the 
much more difficult and intricate questions of personnel 
The selection of good civil servants and their training after 
entrance, the gradation of the service, the system of piu- 
motion and the rewards offered to stimulate effort, the 
maintenance of morale, the methods used to secure initiative 
and turn it to the best advantage, the need lor consistency, 
for fairness, for operating efficiency — each of these presents 
its own difficulties in anv large-scale organization, and the 
£ 3wvra, WiviTeg 'iRiuft v/i Wee Tuttie 
rewards of private business, tends to'present manv of these 
difficulties in an accentuated form 

Entrance 

Although exceptionally competent men have alwavs been 
extremely useful in public administration as elsew here, they 
have not always been as indispensable as they are today, ffir 
the dm mg necessity to recruit first- and not third-rate 
ability for the civil service has been in large measure the out- 
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come of the last fifty years Andrew Jackson’s idea that 
"the duties of all public olliceis arc, or at least admit of being 
made, so plain and simple that men of intelligence may 
readily qualify themselves for their peiformance ’ was not m 
his time conspicuously wide oi the mark, and tor many y ears 
thereafter honesty, ordinal > abihtv, and a fair amount of 
common sense were the only essential attributes of a civil 
servant The same general condition obtained in Canada 
before and after Coniedeiation, and it lent itself admirably 
to the necessities of current part\ politics For while most 
Canadian public men readily accepted the negativ e impli- 
cations of the above principle, thev (like Jackson’s followers) 
showed much less eagerness in trying to obtain the very 
rudimentary qualifications which a complete application of 
the principle required 

In the early years of the Dominion all appointments to 
the public service were made on the recommendation of 
Cabinet Ministers, members of Parliament, and the defeated 
candidates who belonged to the party in power, which meant 
that with very few exceptions these positions were given out 
as patronage to the friends of the majority party "W e must 
support our supporters," said one of the early leaders, and 
there were many politicians who did not hesitate to advance 
also the convenient corollary that if the rcvvaids weie scanty, 
party opponents should be thrown out of office m order to 
create the vacancies for deserving workers But while this 
filling of positions h\ putv pationage was very common, 
dismissals for party reasons never received quite as general 
or as fervid an endorsement A victorious Government, it 
is true, was not above dismissing a generous number of 
officials, but the Mmistcis weie usual lv somewhat apologetic 
about the matter and alleged (in most instances with a good 
deal of truth) that those affected had forfeited their rights 
by being activ e participants in the elections The most un- 
fortunate circumstance, and one which naturally tended to 
perpetuate the system, was that the appointment which 
followed such a dismissal was almost invariably made in 
recognition of party services The new civil servant thus 
felt that he was expected to give support to the Government 



296 


THE GOVERNMENT OF CANADA 


in power, although ev entually, when his party suffered defeat, 
this was bound to prove his undoing It was then his turn 
to be dismissed, and the unhappy cycle began once more 

It soon became evident, however, that m Canada, as in 
the United States, this system offered no assurance that the 
official would possess even the modest qualifications which 
at that time were necessary for the propei performance ol his 
work Some able men weie undoubtedly appointed, but 
these could scarcely compensate for the large numbci of 
notorious incompetents who were being constantly foisted on 
the public service Patronage was exceptionally anxious to 
apportion rewards, but it was also exceptionally careless 
about the suitability of the recipient, apart from the quite 
irrelevant quality of his party helpfulness The effect on the 
service was as unfortunate as it was inevitable To quote 
from the report of a Royal Commission m 18S0 

To this baneful influence [patronage] we belie\e, ma\ be tnu.d neuh 
all that denunds change It is responsible for admission to the ofrvui ut 
those who are too old to be eiilcient, of those whose impaiied lie iltli uid 
enfeebled constitutions forbid the hope that thev can ever become u dul 
public servants, of those whose personal habits arc an eqinlh fatal objection 
of those w hose lack of education should disqualify them and ol those wlm-i 
mental qualities are ol an order that has made it impossible lm them to 
succeed in private business It is responsible too for the appointment ol 
those who desire to lead an easv and, what thev deem, a genteel hie 1 

Great Britain had begun to root out patronage fiom its 
service as early as 1870 by compelling candidates to demon- 
strate their fitness for the vacant positions by means of open 
competitive examinations 2 Canada, in response to an agi- 
tation carried on by a number of reformers led by C.coigi 
Elliot Casey, MP, and enlightened bv the investigations of i 
committee of the House of Commons (1877) and a Rov il 
Commission (1S80), took the first cautious step tow mis 
impiovement in 1882 J The Civil Service Act of that veai 
prov ided that candidates who were to be appointed to a Iaigt 
number of positions m Ottawa would first be compelled to 

'Canadian Sessional Papers, 1880 1, No 113 p 10 

5 I he iirst reform of a similar character was not introduced in llic I mlul 
States until 1883 

3 1 or tins and other part 1 ; ol the historv ol the Canadun civ d seivni m 
R MicG Dawson The Cnil Stnnci of Canada 
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pass examinations set by a board created for that purpose 
This was at best a timid and half-hearted measure which 
did not try to conic to gups with the real prob'em The 
examination was not competitn e, and the Minister was there- 
fore still free to appoint any one he chose, subject to the 
trifling restriction that the candidate vwis required to pass a 
very elementary test bub-noimal and illiterate candidates 
were shut out, but almost anyone eke could squeeze through 
and, if he had the necessary political influence, he could slip 
into the appointment as beloie 

The sercice was therefore still forced to depend for its 
quality upon the conscience of influential party members, 
and the same desire to reward deserving supporters, aided, 
it may be, by the comfortable belief that almost anyone 
could fill the positions adequately . proved to be the dominant 
influence in making most appointments “The distribution 
of patronage,” v rote Sir Willnd Lauricr’s biographer, in one 
revealing sentence, “was the most important single function 
of the government ’ u Once again, effect followed cause with 
embarrassing precision, and the go\ eminent of Canada 
reaped the sickly crop which it had pcisistently sown In 
1907, after a disillusioning experience of twentv-fi\e years 
with the new Act, a Royal Commission reported that “the 
public scrv ice not only at Ottawa but elsewhere through- 
out the Dominion has fallen back during the last fifteen 
years ” 2 

The opening decade of the present century, however, 
brought a growing appreciation by the Coy eminent and by 
the public of the need for greater ellicicncy in the ci\ ll 
service Go\ eminent functions weie rapidly multiplying in 
scope and in complexity and wvre demanding in increasing 
numbers intelligent and highly skilled nlhcnls, w ho w ould have 
the natrve ability' and training to perform the ditficult tasks 
with w T hich they r were eonfronted A service which formerly 
had been admittedly mcihcient could no longer hope to blunder 
along and coy'er up its deficiencies, for under the new de- 
mands y\hich bad arisen, gross inadequacy or lack of 

J 0 D Skcllon, Lih and Ldttn o F Sir T Villrtd Lwricr, If, p 270 

2 Canadian Sitnoual ra^ri, J 007 s, No 2‘H p 3i 
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knowledge were little short of disastrous and would bring 
open and palpable discredit on the entire government E\ cn 
the public, which had long remained quiescent on the subject ot 
civil service reform, began vaguely to comprehend the gicat 
value of elficient administration and appreciate the wasteful 
results of patronage, and this — and an imminent election — 
at last brought legislative action 

The new Civil Service Act was passed in 190S 1 It cre- 
ated a Civil Service Commission, which was to set exami- 
nations for entrance to a large number ot positions m the 
so-called “inside” service at Ottawa These examinations 
were not only open to all who chose to applv but, unlike their 
predecessors, they were competitive, that is, the candidate 
who had proved his merit by coming at the top of the list, 
secured the appointment In order that the Commission 
might not be influenced by party politics and, in particular, 
might be made quite independent of the Cabinet, its me mbers 
were given a tenure during good behaviour 2 subject to re- 
moval only by the Governor-General on an address passed 
by the Senate and House of Commons 

These changes constituted the first genuine mcasuie of 
civil service reform in Canada The Act was, of coumt, 
limited m its extent, for it did not cover all the oliiculs ul 
Ottawa or any of those elsewhere in the Dominion, a fat l 
which was convincingly demonstrated in a short time In 
the three years following the defeat ol the Launer Govern- 
ment m 1911 some 11,000 civil servants resigned or "uc 
removed from olfice, the reason assigned in most cases bung 
that the official had been guilty of political partisanship 
While the system of making appointments through the 
Commission could not guarantee political neutinhtv, this 
neutrality was definitely encouraged, and veiy few ollieiub 
who had been so appointed got into trouble because of partv 
activity 

The widest advance was made m 1918, when the entire 
service, with trifling exceptions, was placed under the Civil 
Service Commission, and the latter was given the power to 

'Can Statutes, 7 8 Edw VI T, c 15 

2 Life (.enure was changed in 1918 to a ten-year term 
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base virtually all appointments upon open competitive tests 
which it admimsteicd Certain paits ot the sen ice were, 
however, later withdrawn from the Commission’s juris- 
diction, some of them beciuse they were genuinely unsuited 
to this method of recruitment, others because of various 
pressures which developed, some sinister and some otherwise, 
to give the system a little more flevibilitv The inefficiency 
of the Commission itself during part of this period did not 
help the cause of reform, appointments, which had to be 
preceded by advertisement and examination, weie bound to 
be slow and the delay was frequently nutating, and many 
civil servants and politicians were not at heart in sympathy 
with so diaslic a change Ihe net lcsult was a steady re- 
duction m the scope of the merit system as administered by 
the Commission, and although the latter repeatedly^ called 
the attention of Pnhanient to this shrinkage, the protests 
had up to the outbreak of the Second World War little ap- 
parent effect 1 The practice which grew up dunng the war 
itself cannot be rcgai ded as of much significance, for the 
mam endeavour was to obtain the necessary staff without 
too close a scrutiny of qualifications anel with slight regard 
for the competitive clement 2 The general post-war trend 
has not yet been revealed with any certainty 

Canada has begun the post-war period, however, with a 
dual system rather than one based completely on merit — a 
part of the sen ice is appointed on merit as ascertained by 
competitive cvamin ition, another pait is chosen on various 
grounds, generally without competition, as recommended by 

l Thc large 5 1 block of p 6 -iUon-i( mmol fioni tin Commission s control was a 
group of 3 "jOO po'-tnnstcr-, which rusid it the tune the total number so exemp- 
ted to 12 000 Mm' ol ilnbi in ot mk.Ii minor importance that patronage ap 
pomtment can do hull hum 1 In mn -,1 inexplicable and most persistent, of 
these exempted groups is the Inrnmc I ix Lrmeh, ilthough, according to the 
Minister of Finance “great c ire is I iken in the '.election of personnel From 

a practical point of view the sxstem of appointments is reasonably satisfactory 
at the present time ” Can II ij C Dibahs June 4, 1940 p 503 

““At the beginning ot thi war in 103') the Civil Service Commission, acting 
as a recruitment agLncv, was plaving i cc ntral role in a competitive civil service 
system Bv the end ot the war it had become primarily a qualif'ing agency 
Its primary task had shitted lrom that ot selecting the best qualified among the 
surplus of applicants to onr of Imding and soliciting those who could meet certain 
minimum qualifications T n lor Cole ‘Wartime I rends in the Dominion Civil 
Service in Canada,” Public Idmmislralion Review, Spring, 1946, p 160 
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Cabinet Mmisteis, by membeis of Parliament, and, most 
indefensible of all, by defeated candidates of the majoritv 
party, who, in the circumstances, cannot have a vestige ol 
responsibility 1 The condition was well described m 1030 
by a member of Parliament, who m the previous year had 
served on a Commons* committee which investigated the 
Civ ll Serv ice 

The chief handicap imposed on the Commission has been imposed b\ 
the hon members of this House who are determined to force political pm on- 
age upon the end service One of the most astounding revelations in irli 
before that Committee was that which showed the gtowlh of politic il 
patronage m connection with appointments to the end service unih i the 
present administration - We were presented with long lists runt lining 
thousands of positions which had been exempted from the provisions nl the 
Civil Service Act, first b\ statute, again bv the estimates, and igun I*v 
orders-m-council This has had a demoralizing result within the civil sr- 
vice, since we have attempted to merge two sv stems, a merit svstun undci 
the Civil Service Commission, and a political patronage svstun, with ill 
the conflict and confusion thus involved 

The Civil Service Commission has made an honest attempt to establish 
the principle that appointments to the civil service ol Canada should he 
available to everv citizen of the Dominion, and that appointments should 
be secured bv open competitive examination There is no proper svstun o' 
qualification, there is no suggestion of competition, when appointments lit 
secretlv made on the recommendation of a sitting member, a dvivated 
candidate, or a political committee 3 

It is clear that the political parties are still interested m 
rewarding followers with spoils, and there are numeious 
party supporters who would gladly go back to earliei d<us 
w hen examinations and tests bothered no one sax e those w ho 
had to conduct them But the great majority of the meml <trs 
of Parliament give at least an open approval to the merit 
system, although many of them are not above using the 
little jobs as useful rewards for humble workers and the oc- 
casional big job as a safe refuge for themselves when the skies 
become dark and threatening Thus at the present time, nl- 

l “ Mr Nichohon Is it customarv for the Post Office Department to write, 
to deleated government candidates in connection with recommending 
p05tmastcrs :> Mr Mul <ck (Postmaster General' \cs, v here re' enuc o' du 
office is under §3,000 ” Can H of C Dcbahs, Nov 27, 1940 p 433 

1 Fhis blame i>, in fact, properly to be apportioned between “the oresent ad 
ministration" and the one which preceded it 

3 C G MacNeil, ibid , Teb 21, 1939, pp 1160-1 
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though those parts of the sen ice not undLr the Commission 
are extensive, appointments to the gicat majority of im- 
portant posts and to man) lesser ones arc made strictl) on 
merit This practice, augmented b) dnect and indirect 
influences which ha\e flowed from it, has biought about an 
enormous improvement since its adoption almost thirty 
years ago The end sonants no longer fed that their 
positions rest on the shakv foundation of party pationage, 
they take a genuine pride in their piotession, the standards 
of ability and pcrloimance hive been immeasurably raised, 
and the service is atti acting into its ranks some although not 
nearly enough of the best material in Canada 

Tenure and Remov \l 

Tenure m the end service has always been at pleasuie, 
but this has by long-established custom become tenure during 
good behav lour Political actn it) , how ever, has always been 
considered to be misbehaviour (particularly when it has 
favoured the wrong party) and such conduct has thcreiore 
been an accepted justification loi dismissal 1 The great bulk 
of the civil servants in recent years ha\e caiefully preserved 
their political ncutiaht) and with it, their security But as 
is almost inevitable, dismissals have tended to follow those 
appointments made under the most tlagiant conditions of 
patronage, notably m such minor positions as the small rural 
post othces 1 hus from 1 ( J22 to Id jS 2,335 postmasters were 
dismissed, an aveiage of almost 150 a year, and m the great 
majority' of cases political pnitisanship was the reason given 2 
Whether the offenefcs were as chaiged, it is dilhcult to say 
with certainty , for the means taken Lo asceitam the facts 
inspire little confidence It, for example, a member of Parlia- 
ment asserts on his responsibility as a member that a civil 
servant has engaged in party activity, the civil servant is 
usually dismissed without the slightest investigation or oppor- 

*V permanent cn d sen int c m be dismissed onh b\ an order-in-council if 
temporan he can be dismissed In the Minister at the heal of the department 
IMacCr Dawson 1 lhc Canadian Civil Str\ ice " Canadian Journal of 
Economics and Tohlual Science, Vug , 193b, p 290, Can H of C Debates, 
March 11, 1938, pp 1272-4 
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turnty to defend himself 1 If the accusation is made by 
someone else (such as a defeated candidate) a formal investi- 
gation is held, and if the report is adverse, the civil servant 
is then dismissed Even the latter procedure is open to 
question, for very trivial acts are often interpreted as consti- 
tuting partisanship, and the impartiality of the investigating 
commissioner is far from assured the commissioner m one 
case, for example, was the partner of the defeated candidate 
who preferred the chaige - While admittedly these offices 
are not important and partisan activity on the part of their 
incumbents is doubtless very common, simple justice should 
demand that in these dismissals no member of Parliament 
should be allowed to play' the double role of accuser and judge 

Gradation 

The elimination or, more accurately, the curbing of 
patronage has been the major move in the improvement of 
the administration, for little genuine progress could be ex- 
pected as long as considerations other than merit w ere stendilv 
undermining the quality' of the public servants Put while 
this was an essential step it was m a very real sense onh a 
preliminary one, lor the acquisition and subsequent en- 
couragement of an efficient personnel demand positive is 
well as negative measures Thus the pi case nature of the 
examination which is given and the use to which this exami- 
nation may be put are allied matters of first-rate consequence 
The test should be more than a barrier to keep patronage out 
and to ward off the importunities of job hunters It should 
endeavour to do more than select the best candidates from a 
list of mediocre applicants, it should also induce those with 
the best natural capacity and training to present themselves 
as candidates Such a problem raises m turn two others no 
less vital the way in which the personnel m each department 
are graded, and the system of promotion which is used to re- 
ward the deserving 

‘Some years ago in the Post Olfice Department however an investigilion 
was hi Id in every case where the revenue ot the post olhcc concerned was mir 
'•'400, irrespective ol whether the member of Parliament made a dec! intion or 
not Can H of C Dibatc*, March 11, 1938 p 1275 

2 Ibid , Feb 25, 1937, pp 1271 89 April 7, 1937 pp 2681 713 A1 ireh 8 
1938, pp 1109 15 
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The plan ol gradation 01 the relationship which the differ- 
ent positions and officials bear to one another will affect the 
place which the ciwl servant occupies in Ins department, the 
position in which he starts at enhance, and the avenues of 
promotion which he belore him In the early years the 
Canadian service had little oigamzation of a formal kind, 
this was succeeded at the opening of the century by a tenta- 
tive attempt (although with little conviction behind it) to 
copy in a small way the English scheme of gradation, and 
this in turn was supplanted m 1919 by a plan which derived 
its inspiration from the United States, a move which was 
accompanied by some con\ iction but little comprehension of 
the real issues involved 1 

The outstanding characteristic ol the English plan is that 
it has frankly acknowledged the necessity of bringing m new 
recruits for the administrative and clerical service at two 
chief levels — the lowci group to be drawn from the high 
schools, the higher from unrversit> giaduates The keys to 
the plan arc the especial care taken m selecting members of 
the higher group and the effort made to provide them w ith 
subsequent training The examinations which admit candi- 
dates to the upper level are extremely difficult and are set 
on a wide variety of academic subjects, so that the most 
brilliant of universitv graduates will not only be induced to 
compete but will be able to compete effectively m the fields 
they know best The selection is thus made on evidence of 
exceptional natural ability rather than on that of exceptional 
knowledge relating to the positions which the candidates 
expect to fill , the theory being that if the examination does 
its part and secures men of genuine talents, they should have 
little difficulty in later acqumng the administrative skill and 
specialized qualifications which then departmental duties 
will require 2 Indeed, their early careers in the service are 
planned in such a way that they will receiv e the best possible 
training to fit them for those future responsibilities They 

'Dawson, The Cuil Seracc of Canada pp 15'1-Go 

J There are, of course nunv positions where high technical or professional 
qualifications are essent ul These arc also recruited ip Great Britain at a high 
level, but on the basis of the candid ites specialised knowledge and not their 
broad academic qualifications 
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are spared the drudgery of routine work and the consequent 
deadening of their powers of mitiatn e, and they are so placed, 
encouraged, and instructed that they are soon able to pro- 
vide a pool from which the higher administrate e posts can 
be filled It is quite possible, however, to rise by promotion 
from the lower horizontal or clerical group to the one ibm e, 
but this is reserved for those who have been able to show 
capacity of a high order 

The Canadian service, as stated before, was not entuch 
oblivious of the English system On several occasions iftu 
1900 it endeavoured to secure more widely educated iccriuts 
by admitting university graduates to a slightly prcitii^d 
clerical grade, but the idea made little progress The dilhi 
ence between the preferred and other grades was small, the 
examinations were never really difficult, little was done to 
give the new recruits work which would provide the proper 
training and advancement, and neither the extent ot the 
scheme nor the time during which it was used was sullieiem 
to provide a fair trial 

In 1919 Parliament, without any clear conception ot the 
principles at stake, scrapped the existing plan ot giad ition, 
and introduced a new act, a new theory of gradation, and a 
new classification of positions Any idea of admissions at two 
general levels was discarded, and its place was taken b\ a 
plan which, m theory at least, recruited all the staff thiough 
the lowest offices at the bottom and promoted them, slxp b\ 
step, to the top Admission to any position — admimsti Ui\ 
clerical, manual, technical, or professional — was to be 
through special competitive examinations or tests set ioi each 
particular office It is this office-boy-to -president organi 
zation which is theoretically in effect at the present time 

The lines of cleavage under the classification of 1919 are therefore virtiul 
and not horizontal The service is split into large occupational groups 
which do not necessanly correspond with departmental divisions but ire 
determined by the profession, trade, or kind of work involved Each group 
contains all those engaged in the same or allied occupations, from the highest 
officer to the most humble member of his staff All entrants are supposed 
to come in at the lowest positions and work themselves upward bv elhcitntv 
and general merit The highest offices are thus to be filled by promotion 
which is almost invariably vertical and rarely cross-wise If the latter should 
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take place, the cmpIo\ce immedntcl> enters an entirelv different occu- 
pational group and has bcloie him different lines of promotion This scheme 
has necessitated a most imohul tabulation of positions known as the 
Classification Schedule, each kind of office bung therein described and its 
place fixed in the whole or b amzation 1 

The Ci\il Sen ice Commission was entrusted with the 
general oversight of the classification, a work which involved 
continuous supervision, reanangemcnt of positions, additions 
and subtractions, alterations in salary schedules, etc 
Originally there were 1,729 standaid categones, which by 
1939 had increased to about 2,400, and by 1946 to about 
3,700 The Schedule is, to put it mildly, a bewildering docu- 
ment for the uninitiated, tor each \aintion in a position’s 
function or place m the hierarchy tends to create a new 
position under a new name It is stated, for example, that 
there are se\enteen classes of lighthouse keepers, and the 
variety of clerks is almost incalculable clerks, grade one, 
clerks, grade two, clerks, grade three, pnncipal clerks, head 
clerks, chief clerks, clerk typists, statistical clerks, messenger 
clerks, etc , etc 

The general plan is, howe\er, superficially attractive, for 
it emphasizes equality ol opportunity and promotion through 
all ranks to the top ol each department But it is open to 
the rather awkwaid objection that it will raiely work A 
continuous ladder of promotion is always feasible to a limited 
degree, but m most lines ot actmtv natural barriers are 
encountered which separate the uppci section from the lower, 
and these usually consist of educational qualifications which 
those m the lower group are unable to meet Certainly the 
Canadian classification is on its own showing inherently un- 
sound For even a superficial studv of the Classification 
Schedule will reveal that an employee who enters (according 
to the description of qualifications given in the Schedule ) 
with a preparatory' school training cannot very easily be 
promoted to a higher position which demands (according to 
the description given) a high school education, still less can 
he move on from there to an even higher office for which the 
Schedule demands univeisity graduation with honours in a 

l Dawson, The Ctnl Service of Canada, p 150 
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special field or, in some cases, post-graduate voik or its 
equiv alent The above contradictions are not the 1 m entions 
of a malevolent critic they appear explicitly and m gieat 
detail m the Schedule itsell The whole scheme of gradation 
is thus rendered nugatory by the very document w Inch is 
supposed to be its clearest exponent and defender Such a 
contretemps is, as suggested above, inevitable It is obvious 
that in professional and highly specialized positions pro- 
motion from minor offices to the top is quite impossible, it is 
not so obvious that the attempt to fill the high admmistm 
tive posts in the same \\ ay is equally undesirable Those who 
will come up from below are apt to have little to comment] 
them save a thorough and meticulous knowledge of the 'h 
partment’s activities They will not possess the same native 
ability as those chosen by the more rigorous selectiv e pn>< ess, 
they will lack as a rule the adaptability and breadth ol view 
which an advanced education can help to provide, and the 
intimate knowledge of their department will be liequenth 
dulled and rendered ineffective by the drudgen ol vein 
spent in routine work 

The Civil Service Commission has thus been required 
since 1919 to apply a scheme which was unworkable in the 
terms of its own paragraphs, and the embarrassing demands 
of hard experience have done nothing to lighten the tasl 
The poorly educated simply could not be promoted to fill the 
top positions, and university graduates with honours standing 
would not enter the service at the bottom m oidcr to tall in 
line for eventual advancement The Commission followed 
the Schedule where it could, but when that failed, it was 
forced either to ignore the educational requirements and 
promote without them, or to ignore the indicated lints nl 
promotion and bring new officials into the service hom out- 
side The Commission did both It promoted those who, 
despite inadequate educational training, had some compen- 
sating qualifications which made them moderately useful m 
the higher posts 1 It also imported new material and placed 
these entrants over those already m the service The latter 
procedure was almost a routine for professional and technical 

l See Can H of C Journals, 1932, Appendix No 3, pp 155-8, 182 U 
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offices, for the educational demands were inexorable, but 
some time elapsed before it became at all common for 
administrative positions In 1935, however, the Com- 
mission instituted a general academic examination which, 
while it was no more than a sickly travesty of the British 
Class I examinations, nevertheless had the great merit of 
introducing unrversity graduates, academically trained, into a 
select administrative class at a reasonably advanced level 
from which promotions could be ieaddy made to positions 
of higher responsibility 

The result of this unobtrusive but none the less definite 
repudiation of some of the most objectionable features of the 
classification has been that the Canadian service has made 
unmistakable progress m the direction of better educated 
and more highly qualified personnel But this has been done 
in spite of the scheme of classification and not because of it, 
and the scheme has never ceased to hamper the best efforts 
of the Commission This is particularly true of the attempt 
to encourage and foster the growth of an administrative 
officer group for the higher positions To quote the report 
of a Royal Commission m 1946 

It is our considered opinion that certain of the fundamental difficulties 
and weaknesses of the civil service tu-da\ are due to the persistent attempt to 
work within the confines ot this rigid and complex svstem of classification 

At the gateway to the service recuutment is conducted bv rating appli- 
cants on the basis of some specialized kno\> ledge or some particular experience 
rather than on the basis ol general intelligence and capacitv This practice 
has undoubtedly contnbutcd to the failure to obtain sufficient recruits to 
supply the ranks out ol winch administrators of high calibre may be drawn 
In particular it has militated against the recuutment of young men and 
women of capacitv from t*hose parts of the countrv where the educational 
system is not directed towards specialized t\ pes ol training 

Inside the service, the classification svstem, thiough lack of flexibility , 
has hindered the adeejuate development and bust utilization of high grade 
personnel The career ol a Canadian civil servant is bestrewn with a 

vast number of closeiv spaced blocks The result is that many persons of 
ability and promise are lost in blind alleys or emerge from them too late 
in life 

The truth is, that the Canadian civil service as presently organized and 
managed does not provide its own leadership There are not enough 
men of high quality and training in senior and intermediate administrative 
positions 1 

l Report on Adimmstratu'e Classificatiom in the Public Service (1946), pp 13 15 
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The abused classification has not been, however, entirelv 
without merit Its principle of special tests for each indi- 
vidual position, speaking generally, has been quite proper 
and useful when applied to those people who require some 
special aptitude or training, such as stenographers, chemists, 
accountants, librarians, statisticians, and very man} others 
It has also been reasonably succcsslul m equalizing similar 
positions throughout the service, m stopping pationage in 
those offices under its control, and m checking indiscriminate 
promotions and increases m salary But the price paid for 
some of these advantages has been too high, and many of 
them could have been obtained through other methods which 
would have neither the same rigidities nor the same limi- 
tations In the mam, the influence of the classification his 
been to restrict and hamper and not to mv igoiate and ennch, 
it has concentrated on the problem of how' to block uncle 
sirable influences, while paying insufficient attention to the 
encouragement of those desirable qualities in the ci\ ll servant 
which are no less essential to his cflicicncv 

Promotion 

The old Board of Examiners, which was ci rated in 1SS2, 
began the practice of setting promotion eliminations to save 
as a minimum requirement for promotions made bv the 
Minister Its successor, the Civil Service Commission, 
always had a part m weighing and testing promotion qualih 
cations, and the Commission today may impose such test" 
as it deems proper and, acting on these and other doth 111 d»c 
the promotions This is emphatically not a propel lunctiun 
to be vested in the Commission, and it is justified Jaigch on 
the ground that promotions, like entrance requirements must 
be protected against political influences and favouritism 
Such a danger, however, is largely imaginary under a reformi cl 
service, for if sinister influences cannot secure appointments 
they will have little reason to try to affect the subsequent 
careers of those who have obtained their positions bv inde- 
pendent means Moreover, the qualities which should dc 
termine promotions arc not examinable and can best he 
gauged by those who are in daily contact with the work of 
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the staff In actual practice the Commission’s work in this 
regard has tended to become formal and is largely confined 
to routine checking to eliminate possible favouritism and 
ensure that all possible candidates have been considered, and 
it then relics mainly on the recommendations and efficiency 
records made b> the official superiors m the department If 
the Commission’s power over promotions continues to be 
used m so restrained a manner, it w ill probably do little harm, 
although such a practice simplv raises once again the question 
of the necessity of the Commission’s participation in any form 

Trevsurv Control 

An interesting dev elopment of recent vears and one which 
is likely to hav e some significance foi the future is the growing 
intervention of the Trcasurv Boaid 1 m much of the Com- 
mission's work The Cabinet has, of course, alw ays exercised 
the power given it b> the Civil Service Act of formally ap- 
prox mg certain of the decisions and legulations of the 
Commission, but for main jears this remained almost 
entirely a nominal control About 1932, however, as a result 
of the depression, the Cabinet (through the Treasury Board) 
began to intervene m order to effect a leduction m the size 
and cost of the scrv ice, and the adv ent of the war gave the 
Board a further opportunit} (under the W ar Measures Act) 
to issue a number of directive-, which in effect imposed ad- 
ditional limitations on the Commission’s authority A sub- 
stantial degree of Treasury control his thus been read into a 
statute and applied to an organization, both of which were 
onginally designed foi quite different cncu instances, and this 
unanticipated and unnatmal practice has led to much 
confusion and dissatisfaction with the present administration 
of the service 

The distribution of authonty between the Commission 
and the Treasury Board is, indeed, far fiom clear, and it is 
too involved to warrant any detailed statement here The 
Commission exercises under the terms of the Civil Service 
Act complete control over appointments and promotions in 

1 Infra, p 427 
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all parts of the service under its jurisdiction On questions 
of organization and classification, however, the Commission 
before effecting any changes must first submit its proposals 
to the Govcmor-m-Council (in effect, the Treasury Board) 
and the latter is then quite free to take whatever action it 
desires On matters of compensation paid to various classes 
and ol assigning salaries to particular officials, the situation 
is somewhat different the Commission makes its recommen- 
dations, and the Treasury Board can accept or reject, but 
cannot amend them 1 The Board, by issuing Treasurv 
minutes and by disallowing recommendations of the Com- 
mission, has thus been able to exercise a varying degicc of 
control over the creation of establishments m different de- 
partments, the numbers of temporary and permanent civil 
servants appointed, leave of absence, the abolition of olfiecs, 
the filling of vacancies by promotion, and the reclassification 
of positions 2 

The objectionable feature of this arrangement is, of 
course, the muddled results which it inevitably produces 
The Commission repeatedly makes recommendations which 
the Board refuses to approve, other matteis become the 
subject of long negotiation, argument, and even deadlock 
while a substantial part of the Commission’s work, for which 
it is primarily responsible, is carried on under rules which it 
is convinced are harmful and short-sighted 7 here can be 
hltle doubt that this dual responsibility, involving as it 
does the tossing of the ball of control back and forth from 
Comm i^jn-n Treasury Board, is objccijoaiblc Jtid 
fatal to efficient administration The recent Rov al Com- 
mission was thus voicing a common dissatisfaction when it 
reported as follows “It is apparent that the respective 
functions and responsibilities of the Civil Service Commission 
and the Treasury Board overlap The Treasury Board his 
the authority m relation to all matters of establishment and 
organization but not the immediate responsibility , the Civil 
Service Commission has the responsibility but not the 

‘See Civil Service Act Rev S/at Can (1927), c 22 Sections 9-12 

2 Report of the Cioil Service Commission, 1933. pp 12-16, l'JTJ pp 7 ^ 

1 935, pp 14-15, etc 
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authority This division of duties is the outstanding weak- 
ness m the central direction and control of the service and 
must be eliminated 5,1 

The present situation is thus clearly unstable The 
Treasury Board must be gi\en cither nioie power or less, 
and no matter which course is followed, the lines of division 
between the Board and the Commission must be more clearly 
drawn so that each will be able to operate freely within its 
own defined sphere The solution might take the form of 
some modification of the existing scheme — such, for example, 
as the Treasury Board controlling blocks of expenditure, 
while the Commission would be responsible for individual 
cases, salaries, personnel, etc , or it might be along much 
more radical lines and conform more to the present British 
practice of centralized Treasury conti ol The latter proposal 
was substantially that put forward by the recent Royal 
Commission on Administrate c Classifications 2 Under this 
plan the Civil Ser\ ice Commission would retain complete 
authority over all admissions and o\er promotions of a minor 
, nature, but all questions of organization, remuneration, 
promotions of the administrate e, scientific, technical, and 
professional staff, working conditions, personnel welfare, and 
similar matters would be \cstcd in a special Establishments 
Division working under and responsible to the Treasury 
Board 3 

* + * * + 

Many other considerations enter directly and indirectly 
into the creation and maintenance of an efficient civil sen ice, 
but these can be only suggested heie The salary paid, the 
security of the office, the geneial amenities of the sen ice, the 
causes of remoxal, supeiannuation, and similar matters will 
often materially aftect the quality of an official’s w-ork and 
may prove decisive m inducing a good man to lea\ e or remain 

1 Report on Administratis Classifications in the Public Seraci (1946), p 17 

^'Central financial control there nuisl be Otherwise, there will be im 
economical use of public monev Financial control without the direct and 
simultaneous dut> to determine requuements and to provide the necessary means 
for effective operation leads to dela\, frustration, and inefficiency " Ibid , p 17 
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in government employment Inevitably comparisons will (ip 
made with similar positions in the business and professional 
world In many respects the sen ice will suffer b\ surh 
comparison, it cannot, for example, offer salaries which will 
equal those available elsewhere But m other w a-\ s it can 
do more than hold its own, for the scale of opci ations is 1 irqe 
and they are usually of such a nature as to appeal to the*, 
with imagination and ambition The com iction that the 
civil servants are doing the big things in the nation w huh rralh 
matter, that their influence on the formation of the nation 
policies is far from inconsiderable, that they ha\ c an intini ite 
knowledge of what really happens in government circles to a 
degree that no one else m the country can hope to m nl— 
these are the kind of intangible and clusrve influences which 
exercise a subtle appeal ov er the minds and emotions of n.en 
and will materially affect an official's interest, his enthusiasm, 
and his devotion to his work Mention has been made a Lott 
of the extremely useful function of the Minister m Stirling up 
the mind of the civil servant and in giving him amoit accur 
ate sense of proportion Yet the chief reliance for these 
things should not be placed on the Minister, but on the 
official himself, and this leads back once again to the funda 
mental requirements already discussed Efficient adnums 
tration depends on the recruitment of civil servants of first- 
rate ability and the creation of an environment which will 
demand their utmost m initiative, resourcefulness, and 
conscientious demotion to the welfare of the state Canada 
has not yet made an earnest and intelligent effort to provide 
either of these essentials 
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ADMINISTRATIVE POWERS 

It is safe to assert that a book on Canadian government 
written thirty years ago would not have contained a chapter 
on administrate e powers Such powers existed, of course, at 
that time, but they piesentcd no senous problem Acts of 
Parliament ga\e powcis m varying degrees to Ministers of 
the Crown, and through them to ci\il servants, and oc- 
casionally administrative powers were conferred on members 
of a specially constituted board, but except for the last 
expedient (w inch w as conceded to be exceptional) the statutes 
defined very specifically the powcis ot the administration 
The rule of law 1 was based on the hrm belief that official 
discretions were uncertain and by their very nature uncon- 
trollable and evil , “wherevei there is discietion,” said Dicey, 
'“there is room for arbitral mess, ,,J and arbitrariness was to 
be abhorred by a fiee people Thus a legal system which 
cherished freedom would suppress official discretions by being 
sufficiently explicit m its grants ot power that no discretionary 
acts and decisions of any consequence remained The rules 
laid down by the law would be applied by' the courts, and the 
actions of the officials would thereby be kept in careful con- 
formity with the clearly indicated intentions of Parliament 
Abuse of administrative powers was therefore carefully pre- 
vented by the courts, and their proper exercise was alsoj 
ensured by the responsibihtv of Ministers to Parliament fon 
all acts of their civ il *ser\ ants Hcic and there, as indicated 
above, occasional boards had been cicated to perform some 
special function, and these had been given a fairly indepen- 
dent position and had been gi anted discretionary powers 
within a specified area , but resort to this unusual device 
simply emphasized the exceptional nature of their functions 
and set them apart from the ordinary administrative officials 

Some mention has already been made of the tremendous 
changes which have taken place m comparatively recent 

1 Supra, pp 8S-9 

2 A V Dicev, The Law of the Constitution (Sth cri ), p *81 
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times in the comprehensive interests and functions of go\ein 
ment The negvtive laisscz-fane state has been more and 
more transformed into the positive state v\ hich is contmuallv 
recognizing a greater and greater responsibility for the -welfare 
of its citizens The government is becoming veailv more 
asseruv e and its activ lties more vv ldespread , it has long sinct 
ceased to regard as its sole or even its chief function the 
enunciation of general rules of conduct and the assigning ot 
punishments for their breach, and it is quite prepued tn 
direct and drive people into righteousness, it has taken the 
position that it will not only punish dev lotions Irom its mlo 
but it will endeavour in many areas of social life to picvuit 
such deviations taking place on any significant scale 1 he 
extreme application of this principle occurred duimg the 
recent war when virtually every activ ltv of the citizen came 
to a greater or less degree under the direction of the state, 
and there is little or no reason to believe that govirn 
ment participation m the life of the cili/en will e' u return 
to the pre-war level The chief uncertainty for the future is 
the point at which this participation will stop 

The outstanding manifestations of this vigorous govern- 
ment activity (leaving aside those directly concerned with 
the war) hive occurred m the economic md social held* 1 Ik 
constant trend has been and continues to be irom much 
police functions, controlling external conditions ol public 
order, to what aie olten known as “service functions’ — the 
promotion by positive measures of such things as public 
health, housing, continuity of employment, highu standauls 
of living, conservation, puce stability, etc In these lilki 
fields it is frequently not restraint, but active compliance 
with positive commands which is bung sought 1 lie r"lc ol 
the public servant undergoes a change in qualitv and hr conus 
both more difficult and more challenging, with coriesponding 
demands on his ability and resourcefulness He is bound to 
enter to a far greater degree into the v ery liv es of the people 
he issues orders and regulations, he decides disputes, he 
refuses one application, and accepts the next He must be 
prepared not only to discharge narrow administrate e func 
tions but to provide constructive and far-reaching solutions 
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as well, he must plan and initiate (through his Minister and 
probably to a degicc on his own) policies which he has de- 
veloped out ot his own cxpeiicnce and observation 1 While 
his success w ill m large measure be dam ed trom his specialized 
skill and his familiarity with his woik, it will also rest upon a 
breadth as w ell as a depth ol know ledge, a grasp ol the mam 
purposes of his endcavoui, and an appreciation ol their social 
implications Much of this woik will toice the higher othcials 
to rely upon their own discretion and to substitute a careful 
and to a substantial degree an independent judgment on the 
circumstances of particular cases for the older conscientious 
adherence to rigid and m\ nimble rules and forms Initiative 
and a willingness to make important decisions have not been 
unknow n qualities in civ ll serv ants m the past , but the whole 
tendency today is to multiplv the number oi occasions when 
these become nccessaiy 1 he nu le volume of decisions alone 
makes it impossible to consult the Minister on many matters, 
and when to this is added a picicquisite of intimate knowledge 
and experience, the Minister's paiticipition tends to be 
largely confined to the settlement ol questions of policy and 
those of outstanding impoitancc 

The pieceding pages have discussed the effect which the 
sheer weight and complexity ol state activity have had on 
the civil service, and they have indicated how these have 
added to its stature as an impoitant pait of the working 
government This, however, is but one side of a coinpre- 
Tiensive shifting of powei which has been occasioned by the 
j same fundamental lactois, loi ^onic of these gains in execu- 
j tive and administrate e conUol h iv c been made at the expense 
of Parliament and some at the expense ol the judiciary 
Parliament discovered that it could not take oxer all the 
additional burdens which fell to its lot under this new con- 
ception of state activity, and the judiciary was also unable 
to bring its functions into perfect harmony with the new 
demands which were made upon it Parliament had neither 
the time nor the special kno" ledge to enact adequate legis- 
lation on many of these complex topics, nor, indeed, could 

‘Sir Josiah Stamp, "I lie Admtmsli Uor and u Planned Soci<-L\," Public 
Administration, Jan , 1938, pp 1 11 
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such legislation always he drafted in sufficient detail or he 
made flexible enough to cover the widelv varying conditions 
which it encountered The courts, it given extensive powers 
of deciding disputes arising out of this type of legislation, 
would not only be inundated with cases, but they would also 
lack the specialized knowledge which is necessarv to do the 
work acceptably, and there would be little assurance that 
they would approach their task with that sympathy and 
understanding which is an indispensable part of proper ad 
ministration m some of these newer fields The few examples 
which follow wall illustrate in greater detail the nature of 
these difficulties Parliament has thus been compelled to 
abandon any desire it might have had to state detailed 
statutory plans in precise language It has outlined its 
purposes m sweeping terms and provided for their elabor ition 
and application through the appiopnate department or 
board, and in many cases has given only' a very limited power 
of supervision to the courts The powers thus delegated l>\ 
statute to the administration are of two broad types 

(1) powers to enact subordinate legislation bv oider-in- 
council or departmental regulation, 

(2) powers to render judicial or quasi-judicial decisions 
in disputes arising on administrative questions with little or 
no opportunity of appeal to the courts 

1 Delegated legislative powers 

An earlier chapter has indicated 1 how the Canadian 
Parliament has delegated to the Cabinet what is in effect the 
power to enact subsidiary legislation within the limits oi the 
enabling statutes, and this legislate e- power may' also be 
given to an individual department or to a bo 3rd or com- 
mission Delegations of both kinds are extremely common 
At least one-half of the 225 public acts of the Dominion in 
force m 1933 gave power to the executive to legislate b\ 
order-in-council or departmental regulation, 2 and the tcndenc\ 

1 Supra , pp 252-3 

2 J \ Corrv, “ Administrative Law in Canada” Proceedings Canadnn, 
Political Science Association, J& 33 , P 196 In Ontario in 1037 no Ilss thin 271 
out of 399 acts made provision for supplemental legislation li\ \ trams au 
thoriues J Finlcelman, “The Making, Approval, and Publication of Dcltu if"J 
Legislation in Ontario,” in Canadian Boards at Work (ed b} John \\ lllis), p 172 
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has been foi this pmpoition to mcicasc rather than diminish 
Most of these acts do no moie than permit the addition of 
technical details, although m many cases this is coveted by a 
vague phrase authoi izmg such icgul itions “is may be deemed 
necessary for gning lull eft tel to the pio\ lsions of this Act ” 
Other statutes, however go much further than mere amplifi- 
cation Some grve the c\ecuti\c the powci to \ary the 
provisions or extend the scope of the act m an important 
respect, some pmpoit to gi\ e the Gov emoi-in-Council 
power to declare the true me ming ot the act m case of doubt, 
while the Rehcl Act oi 1*131 give the Go\ ernor-m-Council a 
blanket power “to mtke ill such nidus and regulations as 
may be deemed netessun 01 disiriblc fm rclie\ing distress, 
pro\idmg employment md, within the competence of 
Parliament, maintaining po ice, oidti uid good government 
throughout Canada ” l 

The most extreme example of su< h a delegation of sub- 
sidiary legislative po\\< 1 w is furnished during the recent war 
The War Measures Act-' gave authoi it} to the Govemor-m- 
Council to make such oideis md reguhtions as it “may deem 
necessary or adv lsahle foi the socuiilv, defence, peace, order 
and welfare of Canada” so long as tin war emergency should 
continue — a grant of powei so sw toping that it conveyed to 
the Govcmor-in-Council most of the enormous war-time 
emergency powei s made available to the Dominion Parlia- 
ment under the “pcict , order, md good government'' clause 
of the British North Aim lie a Act With this went the 
authority to va-vk y'",v v- , vwAvJ.v’g the, yaw or of 

delegation itself 

Parliament mav entrust to the < manoi-in-t ounul the power to delegate 
to an administrative bofh the po»<i lockligile to a controller the power to 
issue a directive having the lorn ol I iv Liw- nm now emerge t> pe- 
wntten on letter heads signed In John Smith of winch onlv a carbon copy 
is kept on file This is adaptation with 1 vengeance I et it no longer be 
said that totalitarian reg'mes c^n act moo < \ pulii musly and efficiently than 
democracies And though there are dingus, in tins situation let it not be 
said either that this is no dillercnt fmin totalitarianism All such powers 

*Corry, “ \dmmiilr itivr L iw in ( in id i " Inc cif pp 196 7, 202, Can 
Statutes, 21-22 Geo Y c 5S Section f 

2 Rev Stal Can 11027), c Mb 
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stem from Parliament, in v, hose jurisdiction the control ultimately rests 
What Parliament gave, Parliament can take away We have retained our 
ultimate parliamentary control over the administration, what we have nut 
done is to develop administrative tribunals and a bodv ol administrative 
law adequate to control the exercise of the new state powers 1 

The dear justification for so com prehen sr \ e a delegation 
was of course the national safety, but the degree to which this 
would be warranted in the period following the cessation of 
hostilities is naturally much more debatable In December, 
1945, Parliament passed the National Emergency Tran- 
sitional Powers Act, 2 which declared that a condition of 
emergency still existed (and hence the residual pow er of the 
Dominion Parliament was, in its opinion, still dominant over 
the provincial powers stated m Section 92 of the British 
North America Act), that very substantial powers were 
therefore by this Act delegated anew to the Go\emor-in 
Council, and that all existing orders and regulations under 
the War Measures Act could, at the order of the Governor 
in-Council, be continued in full force In a few months’ time 
it was discovered that one of these orders-in-council, which 
had been passed secretly on October 6, 1945 (and was 
continued under the powers given by the Emergency Tian 
sitional Powers Act), gave the Minister ol Justice authority 
to issue an order to interrogate and detain “in such place and 
under such conditions as he may from time to time de- 
termine" any person who might in his opinion be likely to 
communicate secret information to an agent of a foreign 
power or act m any manner prejudicial to the public salet\ 
This furnished the authority for the arrest, interiogatiun, 
and detention of suspects which characterized the spv investi- 
gation of 194G The arbitrary character of this piece of 
subsidiary legislation and the degree to which it abiogated 
some of the most cherished rights of the citizen afford the 
best illustration of how extreme w r as the authority which had 
been delegated by Parliament to the Government and how 
grave are the dangers implicit in such a wholesale delegation 

While few will question the basic necessity for frequent 
delegations by Parliament of this subsidiary legislative power, 

'b R Scott, “Constitutional Adaptations to Changing Functions of Govern 
menl,” Canadian Journal of Economics and Political Science, Aug , 1945, p 334 

i Can Statutes, 9-10 Geo VI, c 25 
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certain precautions should be taken m order to provide sub- 
stantial protection against the worst of the dangeis which 
may arise m practice The most ob\ ious sateguard is ior 
Parliament to avoid the delegation of vague comprehensive 
legislative powers for an uncertain pcnod In times of nation- 
al danger, grants of this sweeping nature are admittedly 
necessary, but they- should be most jealously reserved for such 
extraordinary occasions The methods used rri Canada in 
the spy investigation m 194G ma\ have been unfortunate, 
but the incident had at least a most wholesome effect, for 
Parliament weighed out the next delegations for the tran- 
sitional period with grudging suspicion No delegation of 
legislative powers should be made unless it is clearly necessary 
for the purpose contemplated, and, when made, it should 
specify m careful detail the extent ol the delegation 1 Again, 
special provision should be made lor parliamentary scrutiny 
of subordinate legislation, either by hav ing it tabled in 
the House or by r making parliamentary approval necessary 
for its permanent validity Finally, it is highly desirable 
. that the departments concerned should be compelled to 
publish their rules and orders and make them readily avail- 
able to the public within a reasonable time 

2 Delegated judicial and quasi-judicial powers 

Acts of Parliament max also delegate to the executive or 
other authority nominated by the executive, powers which 
either are purely judicial in their nature or at least bear a 
strong resen bhnee t^ these in/) ere for that reason known as 
quasi-judicial The distinction between the two is not at 
first glance apparent In a formal dispute at which con- 
testing parties present then cases, facts will be ascertained 
through the examination of cv idence and questions of law 
determined by the submission of legal arguments If thel 
decision which follows is rendered on the facts in accordance 
with the law, it is said to be a judicial one If, however, the 
presiding officer, having ascertained the facts, is not legally 
obliged to give a decision solely in accordance with the law, 

'Corry, “Vdmimstrative L ,%>, in Canad i,’ loc cit , pp 196-8 
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the decision is quasi-judicial The distinction rests therefore 
upon the absence or presence of a discretionary power, 
whether the official making the decision is bound to follow an 
explicit route mapped out by the law once the facts die 
ascertained or whether he is free to gi\ e v eight to olh< i 
factors, such as considerations of public policy Both judicial 
and quasi-judicial powers may be delegated to a Tdinistu, 
to a civil servant, or to an independent body such as a board 
or commission 1 

The power which is delegated to an adminislrati\c bod\ 
such as the Board of Pension Commissioneis is almost, ll nut 
entirely, a judicial one The Board has the final deteum- 
nation of the pension rights of war \eterans, and these are 
determined by the applicability of the statute and the rults 
of the Board to the ascertained disabilities of the applicants 
Similarly a part of the work of the Board of Transport 
Commissioners is judicial , for it will hear disputes between a 
railway and its customers and decide on the facts in ac 
cordance with rules laid down by Parliament Certain <>t 
its decisions will, howe\er, lean hea\ily towards the quasi 
judicial, such as, for example, rulings concerning discrimi- 
nation by the railways in favour of one shipper as against 
others, for while some of these matters may be statutnn, 
many others are not so defined or are defined in such \aguc 
terms that they really rest on general principles gradunlh 
worked out by the experience of the Commission Tn this 
may be added the interesting but somewhat contusing state 
ment that some of the Commission’s functions ni.iv e\en he 
considered legislate e, for when it issues orders on pnrticul ir 
cases it is m effect legislating by a ''senes of speci d en- 
actments 2 This is most clearly seen in its decisions on 
railway rates, for these ha\e not only a tcmpoiary cflect, 
but become rules which are to be observed tor the futuic 
The truth is that a number of these administrate e bodies 

J Sce Report of Committee on Ministers' Powers (Grc it Butnn) Itiilu' 
mentary Paptrs (1932), Cmd 4060 pp 73-5 Some writers Iiowcitr li m in 
sisted that the line between judicial and quasi judicial pouu is so blurred lhal 
the distinction becomes quite meaningless See W Ivor Jennings, Tin Liu- ui’tl 
the Constitution (2nd ed ) pp 263-84 According to this conniption, thin arc. 
ludicial powers and legislative powers — and there’s an end on l 

2 1 A. Corry, Democratic Government and Politics, p 338 
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exercise functions w hich cannot be entirely confined in one 
category, and what maj appear at first glance to be a fairly 
simple power will be found on anal} sis to fall within two or 
more classifications 

„ The more common delegation is the delegation of quasi- 
) judicial functions which imohe the exercise of official dis- 
cretion This allows the administration ol i statute to be 
tied in effectively with its interpretation, and gives a flexi- 
bility and quick adaptability to the administration which most 
certainly could not be achieved without some such device 
a very real need w hen dealing with such things as dumping 
duties, fair market values, and variable tariffs, which oc- 
curred in the nineteen-thirties, or with the enormous number 
of possible methods of evading the high taxes which became a 
serious administrative problem during the recent war 
Similarly, in all statutes dealing with social and economic 
regulation the clear impossibility of providing for all eventu- 
alities by rigid enact im nt or regulation inev itably places large 
discretionary powers in the hands of the officials in. charge 
The war experience with its host of economic and industrial 
controls is an excellent illustration of the absolute necessity 
of multiform official discretions in a complex regimented 
society 

The advantages ot this delegation of discretionary powers 
have already been anticipated in part The statutes and 
regulations thereby acquire a valuable and even, as suggested 
above, an indispensable flexibihtv without which they would 
involve too great a tax on even the admitted versatility of 
the judiciary The proceedings (and this is particularly true 
for those through which manv of the social service payments 
are determined) cannot be allowed to become expensive nor 
should a settlement be allowed to be unduly delayed, and 
both these goals are achieved more surely through adminis- 
trative rather than judicial channels 

In the majority of these delegations of discretionary 
powers, the decision of the administrative officials (and, 
through them, of the Minister) is final, that is, there is no 
''appeal allowed to the courts Such an appeal would, indeed, 
largely vitiate the whole purpose of the delegation, which is 
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designed to substitute foi judicial rigidity of interpretation 
the flexibility of an administrate e discretionarv determi- 
nation It v\ ould also largely destroy the meats of the de\ ice 
as indicated m the last paragraph \\ here the questions 
decided are, however, judicial in nature and imohe pure 
questions of law the appeal to the courts ma y veil be per- 
mitted, and in those cases invoking the exercise of dis- 
cretionary powers where the decision turns on a question of 
public policy, an administrative appeal court inav be used 
to provide greater consistent and give reassuring evidence 
of impartiality 

There are, of course, very serious risks involved m this 
erection of bamers between the citizen and the com is ni 
justice, and few can contemplate with equinimil\ am sub- 
stantial interference with so fundamental a constitutional 
principle as the iule oi law For while discretionary powei 
does not necessarily result m arbitrary power m the smisti r 
sense (the othcials being subject to a number ol veiv poicnt 
restraints of various kinds 1 ), it docs introduce the possihililv 
of ill-controlled authority, it will alwavs laisc a stiong sus- 
picion ot abuse, and on many occasions the inability of the 
injured party to appeal to the courts cannot fail to convert 
suspicions into apparent certainties The meic willingness 
of a Cabinet Minister to accept political responsibihtv lor 
administrative decisions is in the vast majoritv ol cixis not 
nearly as real or as effective a safeguard as that which a 
review by the courts would provide 
y The prevention: of upper i's from oehoio strrtvi^ \LciSi >r* 
to the courts, however, does not mean,, that the courts aic 
completely excluded from all scrutiny of the dispute 1 hi 
exact nature of the povvci of the official who has acted m the 
matter is, for example, a propei subject for judicial icvnw, 
and no official (Minister or civil servant) can wield anv more 
or any different power than has been conferred on him by 
statute In short, the courts always stand ready' to mine the 
bounds of delegated power and to see that those bounds are 
at all times respected, and they also possess a gem ral 

‘Sec. Canadian Boards at Work (ed b> John \\ lllis), pp Go 72 
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authority to rev lew admimstialiv c procedure to ensure that it f 
is fair and does not violate the canons ot ‘ natural justice M1 
Extieme lllustiations of this grant ol discrctionarv powers 
are provided by the terms ot the Canadian Income \\ T ar Tax 
Act and the Excess Profits Tax Act, 1940 These statutes, 
m a praiseworthy endea\oitr to prevent tax e\asion on a 
large scale and particularly the manipulation of accounts and 
expenditures by business concerns, gate to the Minister of 
National Rexenue enormous latitude m the interpretation of 
the law, in the making ol regulations, and m the allowance 
or disallowance of ccilain expendituics as tax deductions 
Charges tor business repans, lor depieciation, for replacement 
of machinery, foi ad\ertismg, for salancs, could be disallow ed 
for taxation purposes by the Mimstei (which, in practice, 
meant the civil servant) it they did not comply with a certain 
standard — only too frequently a vngucoi c\ en unascertamable 
standard— set up by the Department Ninety-hv e sections 
of the Income Wai Tax Act gave the Minister discretionary 
power, twenty-eight sections of the Excess Profits Tax Act 
gave him other discretions These were phrased in many 
ways by references to “the opinion of the Minister’' , to cases 
where the Minister “his power to determine", to others 
where a matter is “m the Mmistei’s disciclion,” and so forth 2 
The most alaiming aspect of the cxeicise of these wide 
discretionary poweis is naturally the inability of those most 
seriously affected to take the decisions to court on appeal < 
No appeal lies to the couit igunst the cxeicise of the Minis- 
ter’s discretion it legally used, “the Court has no right to 
examine into or criticize tlic i casons mat led the M mister to 
his opinion or question then adequacy oi sufficiency, it is 
not for the Court to lav down the consnleiations that should 
govern the Minister’s discietiomrv determination, Parlia- 
ment requires the Minister’s opinion, not that of the Court 
It is the Minister’s reason, not that of the Court, that Parlia- 
ment relies upon, and ‘no other tribunal can substitute its 
standard of sufficient reason or its opinion or belief foi his ’ ” 3 

'See Report of Committee on Ministers’ Powers, pp 75 80 
z See Proceeding f the Spinal ComutiUn on tin Income War Tax Act and the 
Excess Profits Tax Act, IQJO, Senitc of Oirnrh (1015, 1046) 

•Mr Justice Thorson in Pure Spring Co \ Minister of National Revenue, 
[1946] Ex C R 471, at pp 502 3 
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The court may , however, have a right under the statute 
to mter\ cne and examine the grounds on which the discretion- 
ary decision was based in order to satisfy itself as to their 
adequacy Thus the Minister, while he is the only judge of 
the wisdom or propriety of his decision, does not exercise a 
purely arbitrary power, but a discretionary one, and under- 
lying the exercise of that discretion is the assumption that 
the Minister possesses sufficient material on which a judg- 
ment can be intelligently formed To quote from a recent 
decision of the Privy Council 

The section makes the Munster the sole judge of the fact of reasonable 
ness or normalcv and the Court is not at liberty to substitute its o\\ n opinion 
for his But the power given to the Minister is not an arbitrary one to In 
exercised according to his fanev To quote the language of Lord H ii=hur\ 
in Sharp \ h akifield (1891) A C 173 at page 179 he must act 'According to 
the rules of reason and justice, not according to pm ate opinion, according 
to law and not humour It is to be not arbitrary vague and I mcilul hui 
legal and regular" The Court is alvvavs entitled to examine the 

facts which are shown b\ evidence to have been betore the Minister v hen he 
made his determination If these facts are in the opinion of the Court 
insufficient in law to support it the determination cannot stand The 

Court is not at liberty to overrule [the determination] merelv because it 
would itself on those facts have come to a different conclusion \s in 

the case of any other judge of fact there must be material sufficient m law 
to support his decision 1 

In 1946 a Special Committee of the Senate recommended 
the establishment of an independent Board oi Tax Appeals 
which would be empowered to hear appeals m law or fact 
from the exercise of administrative or ministerial discretion 
ary powers, the levying of assessments, or the imposition ol 
penalties Parliament, however, did not accept this iecom 
mendation m its entirety It set up an Appeal Board which 
has power to review the decisions of income tax officials m 
law and fact, but the Board has no authority to receive 
appeals regarding the use of their discretionary powers, w hich 
was the most serious charge laid against the system The 
statute provides, however, for a second board which may 

'Minister of National Revenue v Wrights’ Canadian Ropes, C 1 C (1^471 1, 
at pp 14 15 The Privy Council held that the Minister had nul show n possession 
ol the necessary material on which a decision such as that given b\ him could 
have been reasonably formed, and the decision (an assessment foi taxation; 
therefore set aside b\ the court 
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advise the Minister on the use of “specified” discretionary 
powers, but its opinion is pure!} advisory and therefore 
need not be followed This recent change is undoubtedly a 
great improvement on certain features of the older acts, and 
while in the opinion ol many, the Junctions of the second 
board are unduly restricted, it is difficult to see how any 
other solution could reconcile the formation of policy with 
ministerial responsibihtv An independent board which 
could exercise wide discretionary powers would be no im- 
provement on a responsible Minister w ho is doing the same , 
for the latter can always be attacked in Parliament for any 
abuses which occur (witness the attacks in the 1945 and 1946 
sessions) and departmental policies can thus be compelled to 
undergo substantial modifications If the discretions are un- 
bearable, the> can easil} be reduced b} an amendment of the 
statute, although at a substantial sacrifice of elasticity and 
efficiency 

' The remedy for the dangers and abuses of delegated 
judicial and quasi-judicial powers, as for those of delegated 
legislative powers, is to be sought not in abolition, but rather 
in the exercise of discrimination in the manner and extent of 
the delegation and in the erection of piopcr safeguards against 
the more common ev ils Some discretionary authority is 
exercised by ever} cml servant, a very gieat deal of dis- 
cretionary authority is exercised by an increasing number, 
and the primary endeavour should be to keep this delegation 
in strict accordance v ith the nature of the work w'hich is to 
be performed The powers, it given on any considerable 
scale, should be paiccllcd out to officials with fastidious care, 
and the operation of the laws which make the grant should 
be kept continually under the jealous eve of Parliament A 
delegation of power under one stitute and to one department 
will not m itself justify a similar delegation to another, and 
the onus of proof as to its necessity should rest heavily upon 
the shoulders of those who ask for it 

Such discnmination would naturally start with a separa- 
tion (whenever this is feasible) between judicial and quasi- 
judicial functions, the former being exercised by the courts 
of law or by an independent tribunal 1 There is some 

^ee Report of Committee on Ministers' Powers, pp 92-109 
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reason to suppose that further distinctions or gradatiuns of 
function would also be possible, and that delegation to indi- 
vidual departmental officials might be superseded to a greater 
degree by delegation to independent bodies or even depart- 
mental boards The recent changes mentioned above in 
regard to Canadian tax appeals constitute a practical apph 
cation of this principle Other safeguards which should 
always be maintained, " hether the powers being exercised 
are judicial or quasi-judicial, are that all piocedures should be 
kept as simple, direct, and inexpensive as possible, that 
decisions, when given, should be communicated to the inter 
ested parties with reasoned statements attached , that such 
parties should alwa>s have access to the version of the facts 
on which the administrator has made his decision, and that 
intelligible summaries of decided cases should be published 
at frequent intervals for the guidance of the gcneial public 

In the last resort, however, abuse of power — in adnnnis 
tration, as in all other fields of government — cannot be con 
trolled by formalized checks and bainers alone, the) must 
be supported and constantly reinforced by other means, the 
chief of which is a House of Commons which is sharph and 
intelligently critical of administrative procedures Moreover, 
the surest guarantee of obtaining such a House is found in the 
vigilance of an alert public, fully aware of the constitutional 
rights of the citizen and jealous of any Government which 
needlessly sacrifices those rights to its own administrative 
convenience “I do not think we need to fear the overweening 
ambition of the Ottawa official,” said Professor Corrv some 
years ago, “nearly as much as our own general indifference 
The fact that there was no protest outside Parliament against 
the wide terms of the Relief Act of 1931 is rather astound 
mg We cannot escape the growth of administrative 

discretion in the world in which we live, but it may be open 
to doubt whether we have the energy and public spirit 
necessary for its effective control 

’Corry, ‘‘Administrative Law in Canada,” loc at , p 207 
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THE SENATE 

Canada is slowly developing some institutions of government 
which, if the> cannot vet be placed in the vestigial class, are 
very definitely m danger of attaining that questionable dis- 
tinction The Governor-Genera), as aheady indicated, is 
still a useful part of the government, but there can be little 
doubt that a succession of mediocrities in the position ac- 
companied by a continued unwillingness of the Cabinet to 
make use of it (the two possibilities being verv closely 
bound together) would ccitainlv cause the office to deteriorate 
to such a degree that there would be little justification for its 
continuance The Senate — the uppei house of the legislature 
—is all too clearly bung undermined bv forces which threaten 
to lead to eventual obscmitv and obsolescence Some years 
ago its end as an eftective branch of government seemed 
imminent, it had, through the acts of others and its own lack 
of assertiveness, become so sluggish and inert that it seemed 
capable of performing onh the most nominal functions 
Recently, however, Lherehave appeared periods of industry, 
and it would now seem possible to hope that the patient may 
be emerging from the long coma and might, if given the proper 
stimulants, become a useful, even though not an extremely 
active, member ol political society 

The Canadian Paihament is composed of the Sovereign 
(represented by the Governor-Geneial), the Senate, and the 
House of Commons, and the consent of all three is necessary 
for the passage of le gislntion 'I he < .ov ernor can be ruled out 
as an effective separate partv , for in such matters he follows 
the advice of his ( abmet, and tin latter will approve ol 
whatever action has been taken by the Commons with w'hich 
it must have remained m complete accord The Senate, how 
ever, is in theory an independent legislative body, although 
m practice the degree to which it will act independently wih 
depend m some measure upon certain legal restrictions on 
the exercise of its powers, the distribution of party strength 
in the houses, and the extent to which it feels it can count on 
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popular support against the expressed wishes of the House of 
Commons 

The circumstances which gave rise to the creation of the 
Senate in 1867 have been already outlined, 1 but a word oi 
two may be added regarding its place and the functions it was 
expected to perform m the new government The Senate, 
although endowed with comprehensive legal powers which 
were almost the equal of those of the Commons, was, of 
course, intended to be the minor legislative partner This 
intention was placed beyond any possibility of doubt h) 
three constitutional arrangements two were stated in tv 
phcit form , the other, while no less clearly understood, rested 
on the established practices of the past The British North 
America Act pro\ ided the explicit statements Gnl> the House 
of Commons was to be based on popular election, and while 
that alone gave the Commons the upper hand, the Act 
added a further clause that the same body should also haw 
the sole power to originate all bills for the raising or spending 
of money, a grant of power which conclusively clinched 
the matter The third guarantee of the supremacy of the 
Commons was umvrittcn, but equally vital, nameh, the 
constitutional undei standing that the Cabinet was to be held 
responsible to the lower and not to the upper house Once 
these three fundamental propositions were enunciated, and 
they were never, of course, questioned for a moment, the 
general position of the two houses was permanent! } settled, 
although there was still room for development and adjust- 
ment within the areas and functions thus allocated 

Although the role of the Senate was thus intended to be i 
minor one, it was nevertheless expected to take upon ilsJi 
certain particular duties which might be neglected bv the 
Commons Jn the first place, the Senate was to piotccL the 
interests of the provinces, for although the small piovinccs 
were not given the same number of senators as the two large 
ones, they had nevertheless a much greater representation 
proportionally than in the lower house Quebec, while con- 
ceding representation by population in the Commons, was 
given the explicit assurance of special protection in the 
l Supra, pp 32, 37 9 
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Senate "The ver> essence of oui compact," said George 
Brown, "is that the union shall be federal and not legislate e 
Our Lower Canada inends ha\ e agreed to gi\c us represen- 
tation by population in the Lower House, on the express 
condition that thev shall ha\e equality in the Upper House 
On no other condition could we ha\e adv meed a step ’ n 

To maintain this condition intact, it was not sufficient 
merely to equate representation in the Senate from the major 
provincial areas, certain other 1 equipments had to be met 
The senators from each area had to be definitely limited in 
number, or, if any mciease whate\er were allowed, the 
sectional balance had to be maintained Further, members 
should not be elected, for thi« might caszi} lend itself in 
the future to an agitation to place this chamber, like the 
Commons, on a more slnctlv rcpiescntativ e basis which 
would, in turn, push it back on population It was clearly 
recognized at the time, however, that the maintenance of 
local and sectional interests would not depend entnely upon 
the Senate, for these intei cats would have other vigorous 
and powerful defendeis in the federal Cabinet and m the 
House of Commons 2 

-i Secondly, the Senate was intended to act as a revising and 
restraining body to deal with possible errors or impulses of 
the Commons On this point the opinion of Sir John A 
Macdonald may be taken t}pical 

There would be no use of an Upper IIou e it it did not exercise, when it 
thought proper, the right of uprising or amending or postponing the legis- 
lation of the Lower House It would he uf no \ulue whatever were it a 
mere chamber lor registering the electees ol the Lower House It must be 
an independent House, havin' n irec action of its o\\ n, for it is only valuable 
as being a regulating body , calmly cun sideling the legislation initiated by 
the popular branch, and preventing any histv or ill-considered legislation 
which may come from that bod\ , but it will never set itself in opposition 
against the deliberate and understood wishes, of the people 3 

e. Thirdly, the Senate was to represent property and con- 
servatism This was to a limited degree implied m the 
preceding function of the rcstuining power of the upper 

'Confederation Debates 1865 p S3 

a See R A MacKav, The L nrtfornn d S niatt of Canada, pp 3b 51 This 
excellent study has been freely need throughout the gi enter part of this chapter 

1 Confederation Debates, 1865, p db 
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house, but it was also explicitly stated on a number of 
occasions 1 

Constitutional provisions 

The major provisions whereby these aims were to he 
achie\ed are contained in the British North America Act, 
1867, and the 1915 Amendment 2 They are as follows 

The Senate originally consisted of 72 members 24 from 
Ontario, 24 trom Quebec, 24 equally apportioned between 
Not a Scotia and New Brunswick, although 4 of these were 
to be assigned to Prince Edward Island if the Island entued 
the union (.This adjustment took place m 1S73 ) As the 
Western Provinces came into the federation, they were gi\m 
2 or 3 or 4 senators depending upon the circumstances , u and 
in 1915 all of Western Canada was made a fourth senatorial 
area represented also bv 24 senators, 6 from each of the fom 
Western Pro\ mces, thus making a total of 96 in all i 1 hr 
maximum membership can, however, be slightly increased 
on the recommendation of the Governor-General and at the 
direction of the British Government — the intention of this 
proMsion being to give some elasticity to the Senate in the 
event of a deadlock developing between the two houses 
Only 4 or 8 additional senators (3 or G before 1915) can he 
added in this way — 1 or 2 from each ol the four senatoiial 
areas No other appointments from an aiea can be made 
(except under the same exceptional method) until its member 
ship has once again dropped below 24, when the nunibu of 
senators from that area can be brought back to normal 5 1 he 
maximum today under ordinary circumstances is thus 90, 
with a possible increase to 100 or 104 

Senators arc appointed by the Gmeinor-C.encral l in 
Council), and they hold office for life They repie&ent their 
respective provinces, but each senator from Quebec repre 
'Mackav, op txt , p 50 

"Supra, pp 140-1 Sections 21-30, 117 of the B N A Act 
3 Supra , pp 92-3 

‘Provision was onginalH made that in the event oi Newfoundland 
the federation, she was to be given 4 senators, and this was raised to 0 bv the 
1915 \mendment 

5 This is the 1915 provision Originally the number from each ol the Lliree 
areas had to return to 24 before any new appointments from an\ area couia 
be made 
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sents also one of twenty-four senatorial districts in that 
province All senators must be residents of the provinces 
they represent 

A senator may belong to either sex, 1 he must be at least 
thirty years of age and a British subject, he must own real 
property withm the province he represents 2 to a net value of 
$4,000, and be worth at least $4,000 o\ er and above all debts 
and liabilities 

A senator can vacate his seat by failing to attend the 
Senate for two consecutive sessions, by ceasing to be a citizen, 
by being adjudged bankrupt or insolvent, by being attainted 
of treason or convicted of “felony or of any iniamous crime’', 
or by being no longer qualified m respect of property or 
residence, though he may reside in Ottawa if he holds an 
office under the Dominion government which requires his 
presence there 

The Speaker of the Senate is appointed by the Governor- 
General Cm Council), that is, he is the choice of the Prime 
Minister 3 

It would be idle to deny that the Senate has not fulfilled 
the hopes of its founders, and it is well also to remember that 
the hopes of its founders were not excessively high Professor 
MacKay has rightly called attention to the fact that today 
many Canadians expect the Senate to have some of the 
prestige and glamour of the House of Lords on the one hand, 
and some of the power and importance of the United States 
Senate on the other, 4 whereas the original plans were drafted 
on much more modest lines But even the sober expectations 
of the fathers had little chance of ever being realized, for the 
dice were plainly Iodded against the Senate from the start, 
and later developments have served but to increase the initial 
difficulties The senators themselves seem to have done little 
to counteract these handicaps, they have for the most part 
accepted their shabby fate, and on the whole have turned 

l This rests on a court decision, Edwards v Attorney-General for Canada 
(the "Persons” Case), [1 030] A C 124 

*A Quebec senator must either have his real property qualifications within 
his senatorial district or live in that dishict 

*The privileges of the Senate and the privileges and salanes of the senators 
are given with those of the House of Commons, Chapter xvil 

‘MacKav, op cit , pp 58 61 
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in what must be considered to be an undistinguished 
performance 

Appointment 

The first great handicap which was placed on the Senate 
at Confederation was the system under which its members 
were appointed The founders of the Dominion accepted as 
inev itable the fact that if the Cabinet appointed the senators, 
it would be for party reasons, but even they could scarcely 
have expected party gratitude to become so dominant a 
motrve 1 Senatorships have been invariably regarded as the 
choicest plums in the patronage basket, and they ha\e been 
used without compunction as rewards for faithful part\ 
service Sir John A Macdonald stands alone" as the onl\ 
Prime Minister who appointed an opponent (John Mac- 
donald, a Liberal), and he was one of Sir John’s personal 
friends who had supported him loyally at the time of the 
Pacific Scandal E\ery Prime Minister admits that the 
system is unsatisfactory except to promote narrow party 
interests, but every Prime Minister continues to make ap- 
pointments for the same reason Sir Wilfrid Laurier de- 
scribed his recurring dilemma as follows 

When it comes to the appointment of senators, it is a difficult nutter 
With all the good will I have, if I were to advise His Excellency to tike a 
man from the Opposition side, I do not know that mv action would he well 
received My hon friend would hardly expect me to submit to His 
Excellency the name of a man who represented us to be everything that was 
bad, who had nothing good to say of us, who declared that we were corrupt 
and wicked and guiltv of all the sins in the calendar That w ould he 1 
think, more than Christian charity could be expected to endure Even 

if I were to offer to His Excellency the name of one of the lukewarm 
Conservatives, who is not very strong on one side or the other, perhaps 
gentlemen on the other side would be the very first to find fault with such 
an appointment Therefore on the whole I believe these appointments Iuae 
to be made as all of them are made Sir John Macdonald m his dav 
appointed one gentleman from the Liberal side, but this gentleman was a 
personal friend of his and one who on a particular occasion had stood bv 
him in very trying circumstances I am sorry to say that I have not vet 
found m the ranks of the Conservative party a man of such independent 

‘Original appointmc nts to the Senate in 1807 reprt senled all political group* 
possible but doubtful exception was the appointment of the late Patrick 
Burns by Mr R B Bennett 
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views as John Macdonald was in the ranks of the Liberal party With all 
the diligence with which I have scanned the other side, I have not been 
able to find such a man 1 

On certain occasions appointments foL party reasons may 
well be considered imperative Gcncralh speaking, a party 
which once attains oltice m the Dominion gov eminent, stays 
there for many years, and thus when its rival at last steps 
into power, the new Government is confronted with a Senate 
' which is almost entirely filled with its enemies 2 At such a 
time a Prime Mnnstei has no real alternative, for he is 
virtually foiccd to fill all Senate vacancies with his own 
supporters in oidci to rcdicss the balance Unfortunately, by 
the time tins state ot equilibrium is leached, appointment for 
party services has appucnlly become such a habit that it 
cannot be shaken of l , and the scene is then rapidly set for a 
new Government which, when it is in turn confronted with 
a hostile Senate, must begin the congenial task of redress- 
ing the balance anew 

Even a casual examination ol the peisonnel of the Senate 
will show how party services have been the controlling factor 
in appointments, although tailhlul personal support or gener- 
ous financial contributions, unaccompanied by more overt 
party activity, aic not readily ascertained from the records 
In 1945 a total Senate memhei4up of 95 had the following 
antecedents 0 An less thin 43 senators had been former 
members oi the House of C ominous, 12 of whom had been 
Cabinet Ministers, 18 othi rs had seen service in provincial 
legislatures, 10 of whom had been in provincial Cabinets, 4 
9 others had been unsuccessful candidates, and 2 more had 
held high party' ofhet fas had a numbci of those included in 
the above categories; 7 Inis at 1< ast 72 out of 95, or 76 per 

1 Can H oj C D> «fh \ f in dll l'Kis pp I _ »7 » 4 

s The founders, ol ihi 1 <lu Uiwii n il m ill in flut need bv the r ipidl> changirg 
Cabinets of that period did noL tvpirt ihi*- «l ilulitv oi , of course, this result 
which has appeared a-* i bv pioiluct fh< limit Uion on total membership, said 
Macdonald, “will prevent the l pipe r Ilmw fiom Ling swamped irom time to 
time by the Mimsirv ol the d i\ f C on fid t raliov DibaUs 1865, p 36) It is true 
that swamping- bcCO" i > dih' inrc md not i prcripitate process, but once 
accomplished it lasts lor t long period by v irtut ol the very dticnees w’hich were 
erected against it 

3 Parliamentary 1 * > 10 

’Of the above 43 c\ members of Parliament, 13 had also seen service in 
provincial legislatures 
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cent, had been exceedingly actrve in paity circles, ranging 
from federal Cabinet Ministers and provincial Prermeis down 
to party office holders and defeated candidates 

It is a favourite device for an astute Prime Mimstfi to 
keep his supporters eager, active, and toiling unceasingh for 
the party until the election is near at hand, and then, having 
wrung them dry, to reward the most faithful by translation 
to a higher and more restful sphere of usefulness Thus few 
appointments to the Senate will be made m the ^e^r or t"o 
before a general election is anticipated , and then v\ ithin a lew 
weeks of that event the vacancies will be rapidl> filled f hus 
from July 20 to October 14, 1935 (.the day of the elections no 
less than 17 Conservative senators were appointed (10 ol 
them being members of Parliament fleeing from the im- 
pending storm), and m the two months preceding the 1043 
election, 18 Liberals (.11 of them from the Commons) were 
made senators 1 

, This system is clearly not likely to produce an upper 
'chamber of first-rate material, eager to work, independent in 
outlook, and calm and dispassionate in its approach to public 
questions The Senate will contain a fair number of partv 
supporters whose past contributions have been so incon 
spicuous as to be generally unknown It will also contain 
a sprinkling of defeated candidates, who, while the\ nm 
have been able to create a party obligation, hav e certainly no 
claim to public recognition Some years ago, for example, 
one person ran m no less than five federal elections and was 
defeated in all of them A grateful Gov eminent granted 
what an unappreciative electorate had denied, and the per- 
petual candidate triumphantly entered the legislatn c hulls 
as a senator The most important group, however, will be a 
large number of senators with distinguished recoids, but the 
great bulk of these enter the chamber only when their active 
political life is over They are tired of politics, or they have 
reached the age of retirement and are walling to accept a 

l In the twenty vears from 1925 to 1945, 67 appointments to l hi Senate hau 
been made in the two or three months before elections (covering in all a combined 
period of ten months), whereas all other senatorial appoinln cnls (oier a eoni 
bmed period of nineteen jears) have totalled only 55, the fir^-t being at the rah 
of over 80 appointments a vear, the second at the rate of less than 3 
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pension via the Senate Their whole lues rise up to make it 
difficult to adopt an attitude of political neutrality, and the 
fact that they are still associating with their old colleagues 
and are only a few feet awa\ from the thickest of the fight, 
makes part} detachment and independence little more than 
a fanciful aspiration which has lost contact with the facts of 
life 

It is, of course, easy to oversticss this partisan aspect of 
the Senate's personnel, but the s\stem tends to crack the 
very foundation of the Senate’s elhcicnc} There is no doubt 
that many of these appointments are well made and that 
many of those appointed are a ciedit to the Senate, there is 
no doubt that the system is most useful as an instrument of 
party discipline and senice, but there is equall) no doubt 
that the chief purpose underhing these appointments is not 
the public good, but partv pationage and advantage, and 
that this is reflected in the general low regard in which the 
Senate is popularly held 

The Senate has become the refuge and reward ol old party servants, 
each party filling up the vacancies of death with its Iriends and rarely on a 
basis of ability As the Senate criticizes but does not seriously interfere, 
the Canadian people geneially regard it with amusement, tolerance, or 
contempt, and while Governments have frequuitlv promised to reform it, 
nothing is done The genial old gentlemen u ho populate the snug red-v civ et 
chamber live on, undisturbed, meeting for a few weeks in the >ear, 
bumbling and grumbling at the Government, making a few good speeches, 
and drawing an annual mdcmnitv Inr less work than any other citizens 
of Canada 1 

The appointments to the Senate aie frequently used to 
give not only provincial repicscntation, but also represen- 
tation to economic, ’ racial, and religious groups in the 
provinces Organized labour and other economic interests 
have been given special, although verv uneven, represen- 
tation The Roman Catholic minority in Ontario and 
the Protestant minority m Quebec have both been over- 
represented m the Senate on the theory that they do not 
obtain an adequate number of seats m the House “ Similar- 
ly, ” writes Professor Maclvay , “senatois have been appointed 
as the avowed representatives of the French in Ontario, of 

J Bruce Hutchison The Lnknoo.n Country, p 82 
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the Germans in Ontario, of the French in Western Canada, 
and of the Acadians of the Maritime Provinces Indeed, the 
appointment of representatives for religious and racial mi 
nonties has become such a tradition that a Prime Minister 
would find great difficulty m ignoring it M1 A few vears ago 
fresh manifestations of this tendency occurred, when it was 
suggested that the Jewish people should have their own 
senator, and this was followed m a month or two by a Welsh 
organization passing a resolution demanding that someone 
of Welsh descent be the next member to be given an ap 
pomtment The scramble for recognition on special grounds 
was greatly increased when the question ofse\ was introduced, 
and m 1930 Mrs Cairine Wilson was made a senator as the 
avowed representativ e of the women of Canada 1 he natural 
consequence was not long dela\ed, and the demand was made 
that the women oi each province should have their own 
senators In short, the problem of balancing race, creed, 
sex, and province is getting more and more out of hand, and 
in a few \ears more the Government may be compelled to 
adopt as the only peaceable solution the appointment of all 
of its supporters to the red chamber, an expedient which, 
whatever it might do to the Senate’s ability , would most 
certainly add materially to its vanety and vitality 

The system of appointment has, however, a special id- 
vantage in that it allows the Prime Minister a welcome 
latitude in changing and reorganizing Ins Cabinet A \u\ 
troublesome problem which is rarely absent from the mind 
of a Prime AJja *ster is hon to get rid of deid wood in lib 
Cabinet, men who have served their country faithfuIK, hut 
whose best days are over and who may or ma\ not still 
have a modest contribution to make to public litc 'The 
first essential for a Pume Minister is to be a good butch ei 
said Mr Asquith, and then added, “there are seveial who 
must be pole-axed now ” 2 The honest and fitting solution 
would be to give them a generous pension, but on the one 
occasion when that expedient was tried, it was so wult.lv 
denounced that it had to be abandoned by an embarrassed 

‘Mac Kay , op cit , pp 179-80 For an occupational classification of ‘•en itoi', 
see infra, p 372 

‘Winston S Churchill, Great Contemporaries, p 141 
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Cabinet A far worse plan, but one which has been quietly 
followed for years, is to place the Minister in the Senate 
pasture for the rest ol his days 

These appointments have yet another use m facilitating 
Cabinet adjustments It is sometimes necessary , in order to 
give sectional representation m the Cabinet or for some 
other reason, to appoint as Minister a pci son who is not in 
Parliament, and hence a seat in the House must be found for 
him without delay' A member of the Commons, who repre- 
sents what is considered to be a safe constituency for the 
Government, ma\ be induced to lesign so that the Minister 
may be elected to fill the \ icanc\ , and in a few' months or a 
year the obliging member’s sacrifice is lewarded bv his ap- 
pointment to the first a\ailal>lc senatorslnp from his pio\ ince 

Term ' 

The second great handicap imposed on the Senate at 
Confederation was the life term The purpose was, of course, 
to render the scnitors independent and comparatively free 
to decide questions on then inheient merits, without being 
unduly influenced b\ the pull of pait> motrves and the fear 
of electoral defeat Such ad\ milages as these, however, have 
been rendered nugatoiy by the paitisan antecedents of the 
senators combined with the depressing consequences which 
are almost certain to flow from so secure and so prolonged a 
tenure 

i' t? In the first place, the life term inevitably leads to a large 
number of senators remaining m the chamber long after they 
have passed the age of genuine usefulness 1 There are un- 
doubted exceptions, but in the Senate, as in \ irtually all 
other positions, the raie meritorious case should not be al- 

r See Mackav op cit , p I'll In 1045 ( Pat lianiuitary Gu ide, 1940) the age 
distribution of senators w is is follows 
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If 65 is taken as a normal age of retirement, 54 out of 05 or 57 per cent of 
the senators should have been superannuated 
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lowed to establish the standard for the remainder 7h e 
great bulk of the over-age senators cannot perform their 
duties -with the same effectiveness as younger men There is 
no reason whatever to suppose that retirement at sn-ty-fivt 
or seventy from business or the piofessions is an\ more 
necessary than from the Senate, once it is assumed that the 
senators are expected to do an honest day 's v\ ork 1 he House 
of Commons can dearly furnish no parallel , for the process 
of election furnishes an automatic check and an automatic 
method of retirement which can discriminate between case 1 ? 
with quite merciless efficiency Canada has had on at least 
two occasions the singular distinction of possessing the oldest- 
legislator m the world Senator Wark, who died in 1005 m 
his 102nd year, and Senator Dessaulles, v ho died m 1030 m 
his 103rd year The obituary of the latter bears unconscious 
but eloquent testimony on the point under discussion as well 
as on the one w hich follow s 

Senator Dessaulles, dead at St Hvacinthe, who 
held a seat in the Senate of Canada since 1007, 
had a remarkable record So far as is recalled hy 
those around the Senate since he was there, he 
never once participated in anv debate or gave 
expression to an opinion, but he 1 allowed the 
discussions closely and was there when the division 
bellsrang He was a kindly old man, held by all par- 
ties in venerable respect because of his gieat age 1 

The life term has also had an unfortunate effect on the 
age of appointment, for no one goes to the Sena te w ith an cv e to 
a future career, but always with the sense of opening up the 
last chapter "Even the House of 'Lords has a steady infusion 
of younger men, and some of them, of Course, are verv young 
indeed In the 1945 Senate thirty-three out of mnetv -tu e or 
more than one-third had been over sixty years of rge U tlv 
time of their appointment 2 The Senate has thus become ? 

l Ottaaa Citizen, April 21, 1930 

2 Ages of senators at time oi appointment ( Parliamentary Guide, 1910' 
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shelter for those whose active life is almost o\cr and who are 
primarily concerned with a pleasant, secure, and not \ery 
strenuous old age ‘A senatorship isn’t a job,” sa>s Mr 
Grattan O’Leary, who has had ample opportunity to observe 
the institution and its members, '“it’s a title Also it’s a 
blessing, a stroke ot good fate, something like drawing a 
royal straight flush in the biggest pot of the evening, or 
winning the Calcutta Sweep That’s why we think it wrong 
to think of a senatorship as a job, and wrong to think of 
the Senate as a place where people are supposed to work 
Pensions aren't given for work M1 

The assurance of a secure existence, which is quite un- 
related to performance, and the constant association with 
others similarly situated have a deplorable, but in no way 
surprising, psychological effect which militates against initia- 
tive and intensive effort There will be those who may be 
largely unaffected, whose zeal for public service and whose 
habits of mind and training will have become so ingrained 
that they will toil unselfishl} , unremittingly, and with con- 
spicuous competence for vcais, but these will be exceptional 
For while the Senate mav supply the opportunities, it does 
not supply at all adequately the incentiv es for w ork political 
ambition is dead , 1 2 the needs of the future are guaranteed, 
the salary , w hile not munificent, is ample There is a general 
sense of futility m the red chamber few people listen to the 
speeches, the usual drama and excitement of politics are 
lacking, no vital issues hang on the Senate’s votes, there 
'xvt t/u TEp utzAiura To Tie martl/e , VricTt ia c t/o Vrcsfci , , 

stimulating young minds to satisfy 

Surely, slumber is more sweef than, toil, the shore 

Than labour in the deep mid-ocean, wind, and wave, and oar, 

Oh rest ye, brother mariners, we will not wander more 


General position 
OA third handicap is 


the vulnerability of the Senate’s 


1 Ottawa Journal (editorial), quoted in Financial Post, Feb 28, 1042 

2 "I have to da}' signed m> wairant of political death How colourless 

the Senate — the entering gate fo coming extinction ’ Entry in the diary of Sir 
George Foster on his appointment to the Senate \\ S Wallace, Memoirs of 
the Rt Hon Sir Georgt Foster, p 207 
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fundamental position in the government of the nation 1 his 
is not because the Senate is not the co-equal of the Commons 
or because it is not a popularly elected body, it is rather because 
it rests on no political foundation, and it therefore can look 
nowhere for support or justification save in the essential 
rectitude or excellence of its own acts which is rarely suf- 
ficiently impressive to carry much weight “The Senate,” 
said Professor MacKaj, rests “upon nothing but itself and the 
Prime Minister or party leader who has appointed Us 
members Therefore, w hen it opposes the House of Commons 
its action seems capricious and arbitrary To the public such 
action is the antithesis of representati\ e go\crnment am! 
the voice of the Senate is but the voice of the Minister who 
has appointed its members, ‘ventriloquising through his 
nominees 11 This is the chief explanation of its weakness and 
of its unpopularity ” 2 

Cabinet Ministers in the Senate 

To these original handicaps, which have been laid on the 
vSenate since its creation, others, hav e been added Thue Ins 
been a tendency, for example, for successive Prime Ministers 
to ignore its potentialities and grve it an lnsuificitnt amount 
of work, which has been reflected in a diminished prestige 
Again, senators have frequently been left out ot pULlv 
caucuses, not in order to encourage or maintain tlicir inde- 
pendence of the party or of the Commons, but apparenth 
\ because they were not wanted But by far the most crippling 
I iVu vv wnicn ndb been deMt the ■Serrate since CamWcra tea? is 
the modem practice of keeping senators out of the C dund 
The first Government after Confederation contained no less 
than four members of the upper house, but the numl)(r 
varied greatly m succeeding years and on the whole tended 
to diminish, although m the nineties two Prime Ministers 
(Abbott and Bowell) were also senators Sir Robert Boiden 
introduced the custom of having no M misters in the Senate 
who were heads of government departments, and since 1021 

J 

l The Canadian Monthly , 1873, p 425 

2 MacKay, op ett , p l‘)2 
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this has become an accepted practice which has been rarely 
broken 1 The Cabinet is now represented bv one Minister 
without portfolio, who acts as Go\ eminent Leader and 
spokesman The piunarv rcison gn en for the new con- 
vention is that spending departments must have a Minister 
in the House to defend departmental estimates, so that 
democratic control requires all these Ministers to be in the 
representative body 

To a legislate e chamber whose position was none too 
secure and whose prestige was already badly battered, this 
decision was little short of catastiophic For the Cabinet, 
which was already disposed to ignore the Senate, now 
possesses the best of all possible e\cuses for doing so A 
Minister will always wish to introduce his owm measures 
into Parliament — "to bring his own child," as Senator Dan- 
durand said, "to the baptismal tont" — and if no Minister 
other than the Go\ eminent Leader sits in the Senate, then 
clearly there will be \ery few Go\crnment bills introduced 
there 

The absence of Ministers has yet another weakening 
influence on the effective participation of the chamber m the 
business of go\ ernment Information cannot readily be 
obtained through day to day mquiiies or m the course of 
debate or other proceedings, and when fin illy secured after 
irritating delay s it has become stale and uninteresting 
A Government Leader with the best of intentions and the 
most extraordinary industry cannot be expected to have 
available at a few hours’ notice all the relevant factual 
material which may be demanded by his inquiring fellow 
members “A query ot mfoimation," complained Sir 
George Foster, "is sent to some practising member of 
the Government in a department, and it is handed over to 
a clerk, and perhaps ten days, or twenty days, or e\en 
a month, afterwards, a lifeless and unvivified memo- 
randum is brought to this House and is laid on the table 
All the spirit has died out The desire for information is 
only a living thing when the information can be given at 

1 Supra, pp 209 10 



344 


THE GOVERNMENT Of CANADA. 


the time it is required ” L Nor can the Go\emment Leader 
know the views and intentions of the Cabinet on many 
matters which arise He is, indeed, frequently embarrassed 
by his inability to speak for the Go\ernment with any as- 
surance, and an amendment proposed in the Senate may 
have to be held oyer until the Leader consults with the 
appropriate Minister in order to ascertain whether it will be 
acceptable While some senators apparently belicwc that the 
old days may return and departments will once moic be 
represented in the upper house, the realists frankly concede 
that any such reversal is most unlikely 2 

Legislative activity 

In view of these original and acquired v eaknesscs, cm 
very impresses e perfoimance from the Senate could scaicth 
be expected Its legislate e functions hay e, by most accounts, 
been discharged with moderate but not conspicuous success 
The legal prohibition on the introduction ot money bills in 
the Senate and the tendency of Ministers to introduce all 
their own measures m the Commons hayc deprived the 
Senate of any important part in the initiation of Goy eminent 
bills Strenuous efforts by the Go\ernment Leader to se 
cure a share for the Senate have at times produced some 
results, and there is every reason to bclie\e that at such 
times the work has been excellently done 3 But the nc 
casions are few, and eyen Mr Arthur Mcighen, one ot the 
most able and energetic Leaders in the Senate, staled that 
little increase in the number could be expected when only one 
Cabinet Minister w^as available to carry the burden 

His duties with respect to any measure which lie introduces an ^cr\ 
much greater [than with other Government legislation! He nn\ Inve con 
siderable work to do in amending it, perhaps in recasting it entmh Ik 
has to attend meetings of the committee which considers it and, li ncccss n\ , 
hears witnesses He has to spend hours upon it, in some instances \er\ 
many hours and days and weeks In the Senate he will never succeed 
in getting his legislation passed until he does make himself thorough l 1 con 


1 Can Senate Debates, Feb 7, 1923, p 53 

2 Sce opinions of Senators Arthur Meighcn and Sir Allen Aikswniih, ibid , 
March 8, 14, 1934, pp 141, 162 

3 E g , the Railway Bill m 1932, the Shipping Bills, 1933, 1934 
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versant with it At the present time the committee work, as all honouiable 
members know, is undoubtedly the most useful work that the Senate does 1 

One result of this failure to introduce Government 
measures in the Senate is that there is a lull in its activ lty in 
the early days of the session while it is awaiting bills from 
the other house The Senate copes with the problem by 
taking a holiday, and it is thus not at all uncommon for the 
chamber to adjourn for long penods immediately after the 
passage of the Address in reply to the Speech from the 
Throne 2 Thus in 1938 the Senate adjourned from February 
3 to March 1 (25 days), and in 1939 from January 18 to 
February 14, and from February 15 to March 7 (45 days) 
The Senate has, indeed, cultivated the art of leisurely sittings 
throughout the entire session, for its adjournments are 
frequent and its debates short In the two years given above 
it sat only 61 and 47 days respectively, while the House of 
Commons was sitting almost twice as long m sessions of 
102 and 101 days But even these figures are very inade- 
quate and misleading For in 193S there were 26 days when 
the Senate debates covered less than six pages of Hansard, 
36 days when they covered less than eleven pages, 51 days 
when they covered fijteen pages or less and only 10 days 
when the Hansard report exceeded Uftecn pdges 3 An ordinary 
day in the House of Commons will fill thirty to forty pages of 
the same size While the value of the contributions made 
by the members of the Canadian Parliament can scarcely be 
measured by the convenient method of totalling pages of 
debate, it is difficult to believe that the senators have 
achieved so remarkable a brevity without losing much of the 
content in the prodigibus effort of concentration A perusal 
of their remarks amply confirms the accuracy of this 
observation 

The senators are able, however, to participate with some 
effectiveness in the legislative work by the consideration of 
measures after they have passed the Commons, and, if they 

* Can Senate Debates, March 8 1934, p 141 

*This is done over the protests of some members of the Senate Ibid , 
Oct 31, 1945, pp 170-3 

3 The 1939 figuresare 12 da>s (one to fi\e pages), 22 days (one to ten pages), 
35 days (fifteen pages or less) , 12 days (over hftten pages) 
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so desire, by proposing amendments or rejecting the entire 
bill Detailed examination of these measures is rarely gixen 
m Committee of the Whole, but rather m one of the Senate’s 
standing committees These committees often hold meetings 
at which the general public may present their \os, and at 
other times members of the Cabinet will appeal before a 
committee for the purpose of giving information and e\ 
plaining a particular proposal In addition to the joint 
committees on which senators sit in association with 
members of the House of Commons, there are sixteen stand 
mg committees of the Senate These often function on 
days or weeks when the upper house is not in session, and 
thus for some senators, at least, the frequent ajdourmnuits 
and brief sittings do not always bring relief from parlu 
mentary labours On the other hand, a number of these 
committees are mactiye, and several have not met foi \ears 
It was suggested in 1945 b> the Government Leader that 
these committees were too numerous, that a few wore ton 
large, and that some members were on too many of turn, 
and a special committee was accordingly set up to in\cstigate 
the matter Its report (which was adopted b> the Senate) 
retained all the committees, contemplated no reductions in 
their size, and proposed to increase the membership o( 
thirteen of the committees and the total assignments 1mm 
340 to 539, so that on an average every senator would be able 
to be a member of more than five committees 1 

There can be no doubt that the Senate is useful in rex ismg 
bills, which are often sent from the Commons badly drafted, 
hastily assembled, and, in some instances, almost unworkihle 
Senators ha\e more leisure and fewer distractions than 
members of Parliament, and the wide experience of mam 
senators makes it possible for them to add materially to the 
quality and practicability of the bills which come before 
them Whether the Commons would be equally careless if 
there were no Senate on which it could rely to correct 
its errors is, of course, pure speculation , but there is a strong 
likelihood that even under such circumstances many bills 
would still be the better for additional study and attention 
1 Can Senate Debates, Nov 19, Dec 5, 7, 1945, pp 265-9, 374 r >, 3S1 7 
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Adequate consideration of bills is, however, often made 
difficult if not impossible by their late armal from the 
Commons, and they appear bclore the upper house in the 
dying days of the session ‘ It is little less than a travesty,” 
exclaimed Mr Meighen, * that this chamber, prepared for 
work, ready to serve the people of this country, should be 
compelled to wait more or les* idly for weeks, perhaps for 
months, while discussions, which are no doubt necessary 
under any demociutic system, are proceeding m the other 
chamber, and that a plethoia of legislation should be thrown 
at us m the latter part of each session, when we have no 
opportunity to do what we ought to do in the way of review- 
ing it, and all that the other House expects of us is that we 
shall pass it without thought, without amendment, and with- 
out delay Ml It is, however, indicative of the weak position 
of the Senate that although this irritating piocedure is a 
regular occuneticc the chamber has not had the moral 
courage to try to stop the practice bv making the Commons 
wait while the tardy bills receive cnielul and deliberate 
consideration 

It is generally supposed that it the Senate and House of 
Commons are controlled bv opposite parlies (which will occur 
after a change in a long-established Government) the Senate 
will be much more disposed both to amend and to reject bills 
coming from the lower house No ver) recent study of the 
Senate’s record on these matters has been made, but Professor 
Mackay’s report on the expuicnce of almost sixty years is 
instructive 2 He found that theie was little or no justification 
for the charge that the senators amended legislation from parti- 
san motives, but it was true that thev weic very much more 
eager to reject public bills 3 when the majority belonged to a 
different party than the Cabinet and hence also differed from 
the majority m the Commons It was not that the power of 
rejection was used capriciously, but that the senators were 
much more likely to disagree and were not at all adverse to 
setting their opinion against that of the Commons when they 
belonged to opposite sides The basic cause, of course, is the 

1 Ibtd , Match 8 1934, p 140 

a MacKa>, op cil , pp 103 37 

’The rejection of pruali bills, showed no mgmlicunt difference 
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system of partisan selection Party appointments Lu the 
Senate produce, naturally enough, party senators, and their 
independence, their calm judgment, their impartiality (which 
Sir John A Macdonald emphasized at length) tend to \amsh 
when subjected to strain In the words of the late Senator 
Perley 

It is generally accepted that this Senate is as partizan as the Iloiiat, of 
Commons I am willing to stake nw reputation before the count, v jpu a 
that assertion The Senate is not independent Why would it be 3 The 
moment \ou say that a sen itor should be independent and should no l votv 
against the Government, you virtually say that he must be a man without 
gratitude It is a characteristic ol most men to be gratelul It is a 

noble trait in the mind of an) man, and when a Government tikes a non 
from the cold shades where the people have left him and puts bun the 
Senate, it is a commendable trait in that man's character to fed that lie must 
support the Government He must be a partizan, and he is a p irtmn, ihi 
evidence shows it clearly 1 

The Senate has never taken the position that its powers 
of rejection and amendment are absolute and independent of 
public opinion, but it has \enturcd to oppose the Commons 
on the ground that a measuie was not only machisable but 
that the lower house had no popular mandate for this pailicular 
proposal If the will of the people is cleaily expressed, the 
Senate, even although it disagrees with the wisdom ol the 
bill, will acquiesce in the popular decision Thus the Seinte 
rejected the Old Age Pensions Bill in 192G, but passed the 
same bill a year later, largely because an election had inter 
■vened, the bill had been an election issue, and the Govern 
ment which had initiated it had been returned to ollice 

It may be noted here that the deadlock clause in the 
British North America Act 2 has never been used b\ a Cabinet 
to overcome opposition in the Senate In part this mn\ be 
explained by the fact that when a Government is most likeK 
to need it — on its accession to olfice — the possible increase 
in senators is so small that it would be inadequate to icdress 
the balance, but the power has also remained dormant 
because the Senate, while repeatedly defeating a new Govern 
ment’s measures, could rarely be accused of sheer perverse 
obstructiveness and intransigence On three occasions the 

l Cnn Senate Debates, June 20, 1006, p 823 

2 Supra, p 332 
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use of the deadlock clause was considered Alexander Mac- 
kenzie applied in 1873 for permission to appoint additional 
senators, but the British Government properl} ret used to 
agree, pointing out that the clause was designed to be used 
only m the event of a senous collision between the two 
houses and then onl} when the creation of senators would 
furnish an adequate remedv Sir Wilfrid Laurier made a 
tentative inquiry some }ears after he had become Prime 
Minister, but he received no encouragement on apparently 
the same general grounds, and Sn Robert Borden discussed 
the possibility on several occasions from 1912 to 1914 Any 
limitation on the use of this power today would depend 
largely on the self-restraint ol the Canadian Cabinet, 1 for no 
British Government would be invited to give even its opinion 
on the subject 

The power of the Senate to amend a money bill is a 
matter ol dispute between the two houses The British 
North America Act is silent on the point, but the House of 
Commons, taking its pieccdcnt Irom the British Parliament, 
has alv\a}s contended that the Senate has no such power, and 
it has committed its opinion to wilting m the formal rules of 
the House of Commons “All aids and supplies granted to 
His Majesty by the Parliament ol Canada, are the sole gift 
of the House of Commons, and all hills for granting such aids 
and supplies ought to begin with the House, as it is the 
undoubted right of the House to clued, limit, and appoint in 
all such bills, the ends, purposes, considerations, conditions, 
limitations and Qualifications of such giants which are not 
alterable b> the Senate ” 2 

The Senate has indignantly lcjccted what it alleges is and 
addition to the constitution It has insisted that in view of i 

*Sec E A Foist \ , " Appointment ol F\ti 1 Sui purs under Section 26 of the 
British North America Act,' Canadian Journal oj htonovuib and Political &cunci. 
May, 1946, pp 159-07, E A Forscv "Alexander Mackenzie’s Memoranda on 
the Appointment of ExLra Senators, 1873-4," Canadian Historical Riaiew, June, 
1946, pp 18') 94 Dr Torse} suggests that if the Cabinet fried to take under 
advantage of this section the Governor General might invoke his reserve power 
against his advisers 

2 House of Commons Standing Orders and Rules, No 61 This goes back to 
the earliest rules ot the House in 1S07 and on b nrUcd in a resolution passed by 
the English House ot Commons in 1678 The Cinadian Appropriation Bill is 
presented to the Governor General in the name ot the House of Commons alone 
See infra, p 42'Jn 
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the explicit reference m the British North America Act to the 
origination of money bills m the Commons, the omission of 
the Act to mention the amendment ot monev bills is con- 
clusne endence that no restriction on the Senate’s power m 
this regard was ever intended It adds, further, that if the 
Senate is to perform its expected function as the guardian of 
proxancial rights, it must ha\e the power to interfere m legis- 
lation of this kind The Senate does not contend, oi course, 
that it could increase votes of expenditure or re\ entic w ithout 
the usual motion of a Minister 1 

The theoretical argument is interesting, but not neaih 
so important as the practice The Senate has m fact re- 
peatedly amended money bills, and by this term is meant not 
only ordinary bills which have contained money clauses,- but 
also bills dealing exclusixely with financial matters, notably a 
number of income tax bills At such times, it has not been 
at all uncommon for the lower house to acquiesce m the 
Senate’s amendments, while adding the quite futile clause 
that the incident was not to be considered as a precedent 
While the Senate would not openly reject a Simon pure 
money bill, the power to amend in a manner which is un- 
acceptable to the Commons may be construed as a xirtml 
power of rejection 

No mention has yet been made of the field of legislation 
where the Senate does its most useful work, namely, the 
consideration of pri\ate bills The nature of these bills and 
the procedure used tend to make the committee stage by far 
the most important, and by general admission the Senate s 
committee work is its most eftcctne endeavour 

Pri\ate bills aie different from public bills in purpose and 
widely different in procedure 4 The object of a pm alt bill 

J Stc ri port on this matter 111 Can Senate Journals, 1918, pp l'l3 203 
2 \V hat constitutes a monev bill is often a matter ol sonic dispute ji d 
diffcri nt definitions have been advanced to suit the convenience of the num int 
The follow ing motion wasp msed on the initiative of the M inMi r of N at ion'll 
Revenue in concurring in S< natc amendments to the Inconc War Ti\ An 
“That this house concur in the sud amendment, and while dome s 0 it duo i ot 
think it idv liable at this period of the session to insist on its pnv ilegcs in ii ~| ( el 
thereto, but that the waiver of the said privileges in tln« ca*-i be not luwiur 
drawn mtn a precedent that the cltih do carrv back the bill to the Sm Ui n el 
acquaint tin ir honouts that this house has agreed to their amendn tills ’ in 
H oj C Debates, June 1, 1939, p 484b 

‘For public bills sec supra p 249 infra, pp 420 5 



THE SENATE 


351 


is "to alter the law relating to some particular locality or to 
confer rights on, 01 relieve from liability, some particular 
person or bod} of persons 111 Bills for Ihe incorporation of a 
company, or for authorizing the extension of a line of railway, 
or for divorcing married persons, are examples of private bills 
The procedure followed in passing private bills is partly 
legislative and partly judicial in character, but the} go 
through the usual three readings as do other bills The 
private bill originates m a petition The promoter of the bill 
presents a petition asking for its passage, fees must be paid, 
plans and maps (if nccessaiy ) must be submitted to indicate 
the changes proposed, and notices oi intention must be ad- 
vertised These and other formalities are all ch( eked by the 
Committee on Standing Orders and, if satisfactory, the bill 
is read the first and second time in the same way as a public 
bill It is then referred to a standing committee of the 
Senate, and this body will hold healings at which counter- 
petitions may be presented, counsel from both sides heard, 
and something \ erv similar to a judicial inquiry will take 
place The cownut tee then reports to the Senate, and the 
Senate acts on the report, with or without fuxther discussion 
The tendency is for the Senate to accept its recommendations 
If accepted, the bill is read a third time, and sent to the 
Commons 

Private bills may be mtioduced fust into either house, 
but all divorce bills (which form one categoiy) 2 have ongm- 
ated in the Senate ever since Confederation It has been 
suggested that the Senate should be given a monopoly of 
originating all private bills, although members in the lower 
house have been reluctant to lose this opportunity for demon- 
strating then usefulness to their constituents As one way 
of diverting the flow of pnvate bills, the fee for those w hich 
originate in the Commons was raised m 1934 to $500, while 
the fee for those originating m the Senate remained at $200 3 
The obvious advantage to be gained from any device which 

•Arthur Beauchesne, Rules and Forms of the House oj Commons of Canada 
(3rd ed ), p 2S0 

2 All the pru-vmces, except Quebec, hue nude provision lor hearing divorce 
cases, so that \irtuall\ all these bilh deal w ith residents ol Quebec 

•See Can Senate Debate, Mirch.8, 14, 1934, pp 141-2, 1R2, Can H of C 
Debates, June 30, 1934, pp 4509-10 
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will give the Senate a preference in dealing first with these 
bills is that private bills (which under the standing orders 
must always be presented early m the session) can be con- 
veniently considered by the Senate in the long interval when 
it is awaiting the public bills which are to be sent up bv the 
Commons The differential charge has served its pui pose, 
and m practice all private bills now originate m the Senate, 
although the rules of the houses still allow them to originate 
in either chamber 

Investigations 

Aside from the Senate exercising a re\ising power of 
modwratw vatue. wwd vte wwwfwf pavAvApa bon ui the passage rif 
private bills, it has also been successful in conducting investi- 
gations at various times into current political or social piob- 
lems A special committee ot the Senate, for c\ unplc, h is 
recently held an inquiry into the operation of the Income 
War Tax Act and the Excess Profits Tax Act 1 and it did a 
thoroughly competent piece of work Such inquiries would 
appear to be a most fruitful field for Senate endeavoui , loi 
exery >ear produces situations which are badl> m need ot 
some such scrutiny and drastic overhauling, and the Senate 
has the leisure, ability, and freedom (if not a v erv constant 
desire) to investigate them The debates of the Senate 
abound with the sad plaints of sen.rtois who feel that then 
exceptional talents’ are being neglected, but this > earning fm 
strenuous public service is not \ T eiy convincing Foi while 
the activities ol the Senate may be blocked m ceitam di- 
rections, they are quite untrammelled in others, and >et the 
average yearly performance is far from v im pres siv c The lail- 
ure to utilize at all fully its mquisitoml powers is a case in 
point The Senate’s highest recommendation w ill consist not 
in the unconvincing eulogies of its own members, but in the 
efficient performance of those duties which he at hand 

l Supra, pp 324 5 

"“Senator Asrltine The Senate is one of the most dcmocr-ilic bod 'is in the 
world Anyone is at liberty to appear before our Senate committee- md 

an\onc who does so receives a most syrup ilhetic heading It is \ei\ si Idom 
that ve dec de an issue on straight party lines Moreover the nun, Lei s i 1 1 he 
Senate represent the best brains in the country " Can Senate Debate:,, 1 eb '), 
1943, p 48 
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The protection of rights 

Some mention maj be made oi the extent to which the 
Senate has succeeded in protecting property, provincial, and 
minority rights Minorities as well as proxmccs (as has been 
stated aboxe) are often given special representation in its 
membership, and it is also true that an inventory of senatorial 
wealth would yield far more pc? capita thin one taken m 
the House of Commons The late Mr Woodsworth once 
enumerated at some length the directorships held by certain 
senators , 1 and the list is still both long and impressive 2 The 
antecedents and present condition of the senators are, in 
short, such as to make them unusually aware of the need for 
preserving many of the rights mentioned 

What the Senate has actually done in these matters is not 
easily discovered Professor MacKav , however, surveyed the 
ground with some care, and reached certain conclusions 3 
The Senate, he found, has no consistent record as an up- 
holder of the rights ol the provinces, and the party lines have 
usually proved stronger than those of the section or province 
affected Quebec, m fact, is probably the only province 
which looks with any confidence to the Senate to protect its 
position against encroachment or abuse, foi much surer 
lines of defence are found m the federahztd Cabinet, m threats 
of party secession, and in the stalwait lighters elected to the 
House of Commons In the maintenance of the rights of 
other minorities, the Senate has proved to be of moderate 
but not exceptional service, although its alertness m private 
biJ 1 legislation has b ecu of considerable help m piotecimg 
private property rights and public intcicsts against the at- 
tacks ol predatory coiporations Its attitude towards 
measures of social refoim has not been particularly eoidial, 
although here, as in the questions just mentioned, paity 
lines and policies make bold generalizations difficult, if not 
impossible Thus although the Senate originally defeated 
the Old Age Pensions Bill, the most important factor m that 
vote was that the Senate was controlled by the Conservatives, 


1 Can H of C Debates, M ireh 9 1927 pp 103't 42 

2 Forty senators were listed in 1945 as director" in Canadian companies 

•MacKav, op cil , pp 138 72 
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the House of Commons by the Liberals, and the one party w as 
not at all reluctant to use this opportunity to embarrass the 
other 1 

Reform 

The Senate has thus been bv no means a useless bod\ , 
but there are certainly the gravest doubts whether it is worth 
the three-quarters of a million which is annually spent upon 
it unless it is looked upon simplv as a pension scheme for 
retired commoners 2 Nor is the fact without significance that 
the position of the Senate m the scheme of government is 
never mentioned without the question of abolition or reform 
being at once raised, for virtually no one has any desire to 
maintain it in its present unsatisfactory condition The onlv 
admirers are the senators themselves, and even the} have 
been known in their franker moments to consider the possi- 
bility of improvement 

Politically, Senate abolition or reform tends to become 
an issue which is supported by the Opposition or Govern- 
ment chiefly on those occasions when the other partv gams 
control, and it ceases to be an issue when the party balance m 
the Senate swings the other way The C C F partv has 
always demanded abolition, and it will doubtless continue 
to do so as long as the Senate is filled with supporters 
of other parties The Conservatives during their long stay 
in the wilderness before 1911 loudly demanded reform, but 
after a year or two m office these cries died dow n and gradual- 
ly disappeared The Liberals in 1924 called for drastic 
changes in the Senate, the House of Commons in 1925 
declared by a vote of 120 to 32 that the Senate as consti- 
tuted was not of the greatest advantage to Canada, and a 
Dominion-provincial conference in 1927 [summoned b> a 

1 Die bill was defeated in the Senate by 45 votes (all Conscrv ativt , but 
three) against 21 (all Liberal, but ore) 

2 The total cost of the Senate in 1946-7 was about SS80 000 \ speech of 

the late Senator Murph>, which senators frequently quote, staled that l lie 
Senate had saved the country at least $103,000 000, this estimate resting on the 
evtraordinary assumption that because certain grants had been rejected by the 
Senate this i epresented a ‘ sav ing" to the nation One can idimre for example, 
the courage, if not the logic, ol the statement that Canada saved £31 000,000 b\ 
not contributing three battleships to the British navy in 1913 Can 
Debates , March 1, 1934, pp 105-11 
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Liberal Government), while not m favour of abolition, con- 
sidered a wide range of reform measures But as Conserva- 
tive senators died and Liberal ascendency in the Senate 
mounted, Liberal enthusiasm tor reform — other than by 
Liberal appointments — rapid)} \amshed As soon as the 
Senate shows signs of giiing consistent support to Govern- 
ment measures, the majority party m the Commons begins 
to regard it not exactly with admiration, but at least with 
tolerance 

This is not the place to discuss the problem of second 
chambers in general or that of Canada in particular, but 
some indication of the possibilities may be given For 
one thing, the attitude of the provinces makes the continuance 
of the Senate a \ irtual necessity For although the Senate is 
admittedly of little use m presen mg proi incial rights, it does 
furnish some additional sccuritv for Quebec, and it provides 
the Maritimes with a pool of patronage which is a most 
important factor m sustaining amicable party relations in 
that small area Ontario and the West are not nearly so 
convinced of the Senate’s mdispensabihty , but even there it 
receives a scattered support Thus political demands as well 
as other more abstract reasons for maintaining a second 
chamber combine to rule out abolition 

Some measure of reform, howe\er, should not be im- 
possible The prime difficulty is that the Senate can be 
improved in so many ways that the multitude of alternatives 
smothers any particular measure of reform which may be 
advanced A few of these may be mentioned as illustrations, 
most of them ha\ing J?emg put forward at the Donunion- 
provmcial conference of 1927 1 (a) the senators should be elect- 
ed, directly by the people, or indirectly bv some other body, 
( b ) they should be parth elected, partly appointed, (c) there 
should be a fixed and limited term of ofhee, ( d ) senators 
should be retired at a definite age, ( e ) the powers of the 
Senate should be limited like those of the House of Lords, so 
that it could exercise only a suspensive veto over ordinary 
legislation and have no control over money bills Less 
elaborate proposals which ha\e been put fonvard w r ould m- 

l See, for these and other proposals, Dav»son, Constitutional Issues, pp 265-83 
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volve a permission for Ministers to introduce bills and speak 
m either house, although they would vote only in the house 
m which they held their seats, or would utilize the pailn- 
nientary assistants by placing a number of them m the 
Senate, or, if Ministers were re-admitted to the Senate, by 
placing their assistants m the Commons 

Without embarking on any discussion of a subject which 
has been endlessly debated, it may be suggested that while 
many features or powers of the Senate might conceit ablj be 
altered, any scheme of reform would hate to accept ui- 
tain conditions as fundamental and unchangeable the un- 
questioned supremacy of the House of Commons, the 
existing distribution of provincial seats m the Senate, the 
maintenance of the Senate’s function of revision and, possibly 
of rejection of legislation, although the more extreme use of 
these might be substantially curbed 

If the Senate is not to be considered as a rival of the House 
of Commons — and, as just stated, it must never be that — one 
of the most attractive alternatives, popular election, is almost 
certainly ruled out If it is desirable to emphasize more 
decidedly than today the provincial element in the Senate, 
some real improvement could doubtless be achieved by allow - 
mg the provincial legislature to elect or the provincial 
Government to nominate part or all of that province’s 
senators For it is a very serious fault that under the present 
system, a minority party, even though it may control the 
provincial legislature and elect a majority of the members of 
Permanent; In avt ^9jwks?, may not be abte to' sece r t 

even one representative in the upper # house 1 There is also 
much to be said for giving the Senate some kind of sus- 
pensive veto like that exercised by the British House of 
Lords “It may be doubted,” writes Professor J A Cony, 
“whether any reform is of such immediacy that two years 
spent m broadening consent to it through the slow erosion of 
opposition are not well spent For democracy is as much a 
matter of gaining the consent of minorities as it is of giving 

Alberti has had since 1921 a United Farmer or Social Credit Government 
m office and has consistently elected a majoiity of members from oik or otlur 
of these parties to the House of Commons, but the senators from Alberta during 
this period hive all bee" Liberals or Conservatives 
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effect to the will of the majority Ml But the most needed 
reform of all must be concerned with reino\ mg the deadening 
effects of the life term The simple and ob\ ious remedy 
is to shorten it to eight or ten years, and also to add 
compulsory retirement at the age of si\ty-h\ e or se\enty 
Incentive, interest, and \itaht> must be brought into the 
Senate, and the inflow of >oungcr and more actrve members 
increased For it is these qualities, rather than increased 
powers and challenging dmsions, which will enable the 
Senate to discharge its functions adequately There is every 
reason for the Senate to remain a secondary partner in the 
Canadian Parliament, there is no reason for it to remain the 
comparatively unimportant and ineffective body it is today 

'Corr y , Democrat c Cover rn e>i> at d Poh'us, p 101 
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THE HOUSE OF COMMONS REPRESENTATION 

The House of Commons is the great democratic agency in the 
go\ eminent of Canada, the “grand inquest of the nation”, 
the organized medium through which the public will finds 
expression and exercises its ultimate political power It 
forms the indispensable part of the legislature, and it is the 
body to which at all times the executive must turn for justifi- 
cation and approval 

The fundamental importance of the House of Commons 
is thus derived from its essential representative character, the 
fact that it can speak, as no other body in the democracy can 
pretend to speak, for the people It presents in condensed 
form the different interests, races, religions, classes, and 
occupations, whose ideas and wishes it embodies with ap- 
proximate exactness It serves as the people’s forum and the 
highest political tribunal, it is, to use Mill’s phrase, “the 
nation’s committee of griev ances and its congress of opinions ” 
One of its greatest merits is derived from the fact that it is 
not a selection of the ablest or most brilliant men in the 
country, but rather a sampling of the best of an average run, 
an assemblv of diverse types and varied experience, the 
members of which are genuinely and actively concerned with 
the promotion of the national welfare No Cabinet which 
keeps m constant touch with this body can be very far re- 
moved from fluctuations in public opinion, for the House is 
aVwyys acting as an interpreter and forcing this opinion on 
the attention of its leaders Thus wh'le a Government will 
be frequently embarrassed by the need for satisfying the 
many demands which the House will put forward, it will also 
derive no inconsiderable benefit from these encounters For 
the House gives guidance, encouragement, advice, and sup- 
port to a Government as well as disparagement and criticism , 
and the presentation and interchange of views, making pos- 
sible a more exact appreciation of the nature of the popular 
response to Government policies, enable the Cabinet to pio- 
ceed with far more assurance and certainty to the work w hich 
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lies before it Thus Mr Mackenzie King declared in the 
gloomy days of 1940 

I can sa\ trankh to lion members that it is a source ot comfort rather 
than the opposite to Imc Pailid.nn.nt in session at a time such as this I sav 
that quite smeerth 'Ihcic is comlort in the sense ol knowing that where 
the situation is as serious as it is, the bodv of the people’s representatives 
are here and can express freeh tkir news, as can the' Government its 
views and what it is doing, in a manner which it is not possible to do through 
the press I would not wish a long period to elapse, with the country 

and the world in the state in winch it now is without having an opportunity 
of consulting with members of Parliament and having them tull> informed 
with respect to what the Government is doing 1 

The companion function ol the Commons and one -which 
can scarcely be separated from the first is that of educating 
and leading public opinion on many questions The House is 
much more than a mere moulhpicce to repeat and advertise 
the views of the constituencies It will, of course, do that 
to a large extent, but it will also discuss many questions on 
which the xoters ha\e as yet no ceitain conxictions or on 
which they may need fui ther information and guidance The 
House will talk, argue, investigate, oppose, decide, and 
frequently postpone action on many matters, and in doing 
these things it arouses interest and helps to create a more 
enlightened opinion throughout the country The process 
in Canada is m no way different from that in Britain as 
described by Professor Ivor Jennings 

So the discussion r idiatcs from W cslminstcr in waves of ever-decreasing 
elasticity Arguments arr tran* muted, pirventcd simplified, perhaps dis- 
torted A “common opinion" develops and cieatrs new w ives which find 
their way back to Wistmmstcr Tlitv set gome new arguments in the 
smoke room and more lorynllv m the House In their turn these arguments 
produce new ravs which go back to tin ordin irv people In this way there 
is a constant interchange betwcui Parliimuat and ptonle v Inch does pro- 
duce a constant assimilation of opinion The purpose of Parliament is 

to keep them [the Cabinet] in touch with public opinion, and to keep public 
opinion in touch with the problems of government 2 

The House ol Commons, under the unremitting guidance 
of the Cabinet and with the co-opuntion of the Senate, also 
sets its formal stal of approval upon legislation and matters 
of state policy Hue the Senate, as indicated in the previous 

1 Can H of C DtbaUs, Tunc 20, 1 l )10 p ‘)72 Stc speech of Mr Winston 
Churchill, Bril H of C Debales, Jan 22, 1041, p 257 

2 W Ivor Jennings Parliamentary Reform, pp 18 19 
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chapter, takes a decidedly subordinate part, and it is not at 
all likel} to set itself m serious opposition to the Commons, 
particularly it the latter’s popular mandate is assured These 
decisions of the legislative chambers will assume \anous 
forms (1) statutes, (2) the imposition of taxes and the 
authorization of expenditures, which are really only a special 
kind of statute, (3) resolutions, such as those requesting the 
British Parliament to amend the British North Amenca Act, 
or those calling upon the Goxernor-m-Council to remo\e a 
public official, and (4) formal declarations of state pohej , 
which the executive will certainly carry into effect, such as 
those dealing with treaties, the declaration of war, etc 

The House of Commons will almost invariably give its 
consent to all the measures which the Cabinet has sub- 
mitted, but, in the process, it exercises what is easily one of 
its major functions, namely, criticism Here, as in \ irtuall\ 
all the activities of the House, the nature of the participation 
oi the individual members depends on their part} athlntions, 
and although their share is largely indirect and often incon- 
spicuous, the influence they exert on Go\ eminent measmes 
is far from small If they belong to the majonty part} , they 
make themselves felt in the privacy of the Go\ eminent caucus 
where, separately or in association with other membeis, the} 
mav carry enough weight to bring about substantial modili- 
cations m the Cabinet’s proposals If they belong to an 
Opposition party, they can \ ent their criticism on the 
Government’s measures when these come before the blouse, 
and they may sometimes be able at this tune to secure a few 
modest concessions But the full impact of the Opposition 
will be more far-reaching and significant than this For the 
Cabinet will already ha\e done its utmost to forestall Oppo- 
sition criticism by drafting proposals m the most innocuous 
terms possible, knowing full well the criticism which would 
follow if the measure were to appear m another form oi with- 
out being substantially toned down from the original diait 
A further possibility is that the criticism of the Opposition 
may not pay dividends until the next general election, al- 
though in the meantime it will sen e as invaluable material to 
use against the Government not only on the floor of the House, 
but in the press and in the country generally In short, the 
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Cabinet is alvva> saw arc of the danger of allow mg its opponents 
any foothold from w hich thev can launch their attacks, and the 
surest defence is lor it to endeavour to present its measures 
m such a form that the} will be aide to u lthstand an\ assault 
from the enemy 1 

A vital aspect of the cutical function of the House of 
Commons is its power of general supervision This takes 
many forms and will be discussed later at some length 2 The 
House asks the Ministers interminable questions, it conducts 
investigations into the administration cA the deportments, it 
draws out the activities of the Government into the light of 
publicity, it scrutinizes the hnnnciol statements and pro- 
posed taxes and expenditures, it checks to a limited degree 
departmental orders and ordcrs-m-council , it listens to 
ministerial statements on Government policy, it receives 
petitions for redress of gnevunccs Mum of these matters 
are related, of course, to Cabinet functions, and the rtsponsi- 
bility of the Cabinet to the House of Commons is alw a} s both 
present and acliv e 1 As a lust rcsoit the House of Commons 
has, of course, the power to declare its lack of confidence m 
the Cabinet, and thus obtain a new Government or force a 
dissolution 

Finally, the House of Commons is a selective body It 
does not actual!} pick the Cabinet, although the fact that the 
Cabinet, chosen bv the Fume Minister, must alvvavs be able 
to retain the suppoit of a maiont} ot the House may be 
considered as giving the chamber a negative power of choice 
It is somewhat moie correct to sav that the blouse selects the 
Prime Minister, although hue the pail} convention (and, in 
unusual circumstances, the Governor-General) has, as a rule, 
far more authonl} in the matter Once again, however, the 
Commons must give its seal ot approval alter the choice has 
been made But the House selects Ministers indirectly m 
yet another way Jt provides the rigoious environment in 
which ministerial talent must prove its worth and establish 
its right to olhee The piospective Ministers usually serve 
an arduous apprenticeship m the House, and while many 

*For a more c\ tensive development of this point, set Cl iplcr \J\ 

2 Infra, pp 134 44 
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cease to be serious contenders long before their party comes 
to power or vacancies occur m the Cabinet, the few able 
survivors have had ample opportunity to dev elop their 
capacity before they are called upon to assume office There 
is, m the words of Professor Laski, “no alternate e method 
that m any degree approaches it f>1 The result is that a 
Cabinet w ill usually take office w ith a fair percentage of able 
Ministers, for while many of them may ha\e had little or no 
previous training m such positions, the majority ha\e had a 
preparation which has been proved by experience to be a 
most effective substitute 

Representation 

Representation in the Canadian House of Commons is 
based on population and is apportioned by provinces This 
representation is checked after each decennial census, and, 
when necessary, it is adjusted m accordance with shifts in 
population 2 When new provinces were admitted to the Do- 
minion after 1867, they were given seats m the House,' 1 and 
the number of their members was thenceforth determined in 
the same manner as that of the other provinces 4 The terri- 
tories were granted representation in 1887, 5 but after Alberta 
and Saskatchewan became provinces, the territorial represen- 
tation dropped to one, the member from the Yukon 

The scheme which was adopted in 1867 s and which re- 
mained in effect until 1946 was simple in its mam outlines, 
and was designed to provide elasticity without allowing the 
size of the House to become unduly large Quebec was given 
65 members, and this number remained fixed Represen- 
tation from other provinces was to vary as their populations 
varied with that of Quebec In other words, a quota of 
representation was obtained after each census by dividing 

i H ] Laski, A Grammar of Politics, p 300 

’Tins has alwavs been observed except after the census of 1041, when wnr 
conditions made postponement desirable See 1043 Amendment to the B N \ 
Vet supra , p 141 

'Under the 1871 Amend nunt, supra, p 140 

'There wei e minor exceptions British Columbia was given on its admiwon 
six members, and this numbci could be increased under the terms of the 13 lx V 
Act, but apparently not decreased Alberta and Saskatchewan had a spcei il 
adjustment of representation shortly after entrance, although it was based on the 
principles in the B N A Act 

s Under the 1836 Amendment, supra, p 140 

* Supra, p 39 
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the population of Quebec by 65, and this quota was then 
divided into the population of each pro\ mce to determine 
the number of its representatives The total number of 
members m the House as veil as those from each province 
(except Quebec) might thus uu from decade to decade 

Although the general rule was simple, a number of ex- 
ceptions mtioduced in ISbT and in subsequent years made 
the scheme nther complex and eventually led to its abandon- 
ment These exceptions weie as follows 

(a) The population of Quebec was not the population of 
modern Quebec but w as that of Quebec w ithin the boundaries 
existing before the extension of the province in 1912 A 
population of even moderitc size within this additional area 
would obviously have affected detrimental the represen- 
tation of all the other piovinccs Its population in 1941 w r as 
only 3,067, so that if this had been included in the total, its 
effect on the quota would have been almost negligible A 
new mine or a hydro-electnc development, however, would 
soon have changed the situation 

( b ) After the quota had been div ided into the population 
of a province, any remainder which was more than one-half 
of the quota entitled the province to an additional member 

(c) A province was guaranteed, as its minimum represen- 
tation m the House of Commons, the same number of 
members as it had senators This special rule was stated in 
the 1915 Amendment to the British North America Act, 1 and 
was inserted primarily to save the representation of Prince 
Edward Island and to some degree that of the other Maritime 
Provinces The number of members from all these provinces 
had for years past been steadily declining In 1882 Prince 
Edward Island had b members, New Brunswick, 16, Nova 
Scotia, 21 , but by 1914 these had dropped to 3, 11, and 14 
respectively The 1915 Amendment thus guaranteed these 
provinces a minimum of 4, 10, and 10, and although other 
provinces are also cm ered by the terms of the same Amend- 
ment, there is little likelihood that there will ever be any 
necessity foi them to avail themselves of its protection 

(d) The British North America Act provided that if the 
population of a province did not keep pace with that of 

1 Supra , pp 140-1 
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Quebec but was nevertheless able to maintain approximately 
the same rate of increase as that of the Dominion as a w hole, 
it would not lose any members on a redistribution Ihis 
was calculated as follows The pioportion which the popu- 
lation of a province bore to that of the Dominion was ascer- 
tained for both the census ten years earliei and the cuirent 
one, and if the latter proportion was not more than onc- 
twentieth less than the formei, no reduction in the rcpicsen- 
tation of that prov ince would be made under the general rule 

This exception would have been quite unobjectionable if 
its application had given to the particular pro\incc concerned 
the actual number of scats to which it had been entitled 
under the operation of the general rule ten years before But 
it did far more than this It allowed the province to retain 
its existing representation unimpaired, even although that 
number might have been saved for it ten years ago bv an 
earlier operation of the same one-twentieth clause Huis a 
discrepancv between representation and population could be 
perpetuated from decade to decade and might become 
gradually worse it the population continued to decline in 
relation to Quebec and yet kept step with the geneial mcieasc 
in Canada 

Unfortunateh , this proved to be no meie antlimetical 
possibility, for the circumstances were such that the clause 
operated in precisely the way suggested above Moieover 
it so happened also that the clause did not come to the rescue 
of one of the w eaker prov mces fa contingency vv Inch might hav c 
been borne with equanimity) but saved Ontario the hugest 
province of all and the one which presumably needed no 
special concessions to maintain its voice and infUii nee in 
Parliament In 1914 Ontario had been given S2 membeis m 
the Commons In 1924 she was entitled to 81 , but the one- 
twentieth clause came to her aid, and she retained S 2 In 19,3d 
shewouldhavereccivedunderthegencralrule,7S , theexccption 
allowed her to keep 82 Under the census of 1M41, she w on Id 
normally have fallen back to 74, but once again the onc- 
tw entieth clause would have permitted her to keep 82, 
the number established thirty years earlier And this might 
have gone on indefinitely, each decade bringing about a 
greater and greater disparity betw een population and repre- 
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sentation Quebec with a mounting population thus saw her 
representation tied down to a fixed 05, while Out aim, whose 
population was not increasing at as fast a rate, ne\eitheless 
kept its artificial numbci ot 82 intact Quebec, not un- 
naturally, began to demand ' iep In pop ”, the whirligig of 
time had indeed brought in its rex enges 1 

If the original plan of ledistnbution iw lth its amendments) 
had been applied to the results ot the 1941 census, the follow- 
ing exceptions to the genu d iulc would have resulted 
PEI instead of 2 seats would hvvelnd 4 (1915 Amendment) 

New Brunswick " “ 9 ' " “ 10 (1915 Amendment) 

Ontano " “ 74 " " “ “ 82 (l-20th clause) 

Nova Scotia “ "11 " *• " " 12 (l-20th clause) 

Alberta “ “ 16 “ " “ " 17 (l-20tli clause) 

When a rule gox ei ns four pi < )\ inccs and the exceptions gox ern 
five, the tune for formulating a bettu lule would seem to 
have arrived The result was the passage of the 1946 Amend- 
ment to the British North America Act, which substituted 
an entirely new section on the redistribution of seats 2 Under 
this arrangement the total numbci of members is made a 
constant and not a variable , and Quebec is not tied down to a 
definite number, but is treated exactly the same as any other 
province The guarantee o r a minimum number of seats 
under the 1915 Amendment is, however, retained as before 
Parliament still has the power without any formal amend- 
ment of the British Nnitli America Act to increase the total 
membership of the House, but nn> such increase must 
maintain the same proportionate provincial representation 
23 provjded below 

The new s>stenv which w is first applied in the redistri- 
bution ot 1947, is as follows 

(1) The total number of nu mbers m the House of 
Commons is fixed at 255 

(2) One seat is assigned to the Yukon Territory together 
with any part of Canada which may be added by Parliament 
and which does not form part of a province * 

'Supra pp l'l, l 1 ) 

'Supra p 141 

3 This ha^ alroad’ pro’ nl ml ^ ml T irli inif nt hia added a large part of 
the Macketmr District to the. \iikni, tlui rn it ing an < normous constituency 
ot about 709 001) sin ire null s cut in two quit- -ipante pieces bv two high 
ranges ot mountain^ Yet as the 194G Amendment now stands, it is impos- 
sible to give two members to this area 
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(3) The total population of all the provinces is divided 
by 254 to obtain a quota, and this in turn is divided into the 
population of each province m order to find the number of 
members each is to receive 

(4) If (as is a virtual certainty) this operation does not 
fill all 254 seats, the remaining seats are given to the provinces 
with the largest remainders (one to each province) beginning 
with the one having the largest remainder and continuing 
down in order of the magnitude of the remainders until the 
vacancies are all filled 

(5) If, after this has been done, any province has fewer 
members than senators, it is forthwith given a number of 
membeis corresponding to the number of its senators 

(6) The operation must then begin anew and be lcpealt d 
as above, the total number of seats to be filled being now 2.14 
minus the seats assigned under paragraph (5), and the total 
population used be mg that of the nine provinces less th it of 
the province or provinces given special consideration in 
paragraph (5) 

Thus in 1947 as a result of the operation of paragiaphs 
(3) and (4) it was found that Prince Edward Island would 
obtain only two seats She was therefore given four imdei 
paragraph (5) The second calculation, therefore, started 
with only 250 seats to be filled, and the quota was obi Lined 
by dividing the total population of all the provinces eveept 
Prince Edward Island by 250 The results of the old and 
new systems of distributing seats are as follow s 1 


Province 

Population 

Old 

New 


( 1941 ) 

Representation 

Rtpresintation 

Ontario 

3,787,655 

8*2 

83 

Quebec 

3,328,815 

65 


Nova Scotia 

577,962 

12 

13 

New Brunsu u.k 

457,401 

10 

10 

Pnnce Edward Island 

95,047 

4 

4 

Manitoba 

729,744 

17 

16 

British Columbia 

817,861 

16 

18 

Saskatchewan 

895,992 

21 

20 

Alberta 

796,169 

17 

17 

Yukon and Mackenzie 

4,914 

1 

1 



245 

255 


1 Can H of C Debates (unrevised), Feb 21, 1947, p 712 
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It is evident that substantial alterations in the boundaries 
of constituencies within a pro\ ince will often be ncccssarv in 
order to allow for these changes m prov incial representation, 
and that similar alterations are, in any event, often desirable 
in order that the constituencies may be adjusted to the 
shifting of population within the pro\incc Redistnctmg 
for both purposes is usualK carru.d out. simultaneously, and 
is completely under the control ot the Dominion Parliament 
There is, however, nothing to prevent the latter delegating 
its power to some other body it it so desires 1 

The early method of dealing with redistribution was for 
the Government to introduce into the House a bill which 
gave the constitutional allotment of seats and outlined in 
detail the altered boundaries of the ncvvlv drawn consti- 
tuencies The bill was then put through Parliament like 
any other Government measure 1 his does not appear at 
first glance to be verv objectionable, but it was accompanied 
in practice by a shocking abuse of the Government’s power 
The Cabinet m 1872, 1SS2, and 1892 used the opportunity 
to draw the constituency lines so that thev greatly favouied 
its own party This was especially flagrant in 1S82 when 
forty-six constituencies in Ontario were gerrymandered, 
although in this instance popular indignation was so aroused 
that it is possible the act may hav c actually recoiled on its 
creators 2 

The system was alteied b> Sir Wilfrid Laurier at the re- 
distribution m 1903, when the detailed determination of 
constituency boundaries was refened by the House to a 
select committee on \vfncii both political' parties were repre- 
sented This plan has been lullowcd on all subsequent 
occasions, and it is very much fairer to the Opposition For 
while a majority of the committee members always come 
from the Government side, ever) party has an opportunity 
to voice its v lews and influence the final decision The result 
is that a gerrymander on any comprehensive scale has 
disappeared, although it mav still occur in a small way and 
sometimes gives rise to wrangling and accusations of sharp 
practice “Undoubtedly,” said Mr Bennett, when Prime 

1 B N A Act, 1946 Amend men t 

*R MacG Dawson ‘The Gcrn mancicr of 1882,' Canadian Journal of 
Economics and Political bcituit, Maa 1935, pp 197-221 
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Minister m 1933, “where two courses were open, our friends 
chose the course that was more helpful to them just as 
m 1924 the course chosen was the one more fax ourable to 
the part> then in power 1,1 

Proposals have been adxanced to oxercome this difficult! 
by giving the power of redistnctmg to some more impartial 
body Thus Mr Mackenzie King m 1933 suggested a com- 
mission of si\ judges from different pro\inces (three to be 
nominated by the Goxernment, three by the Opposition), 2 
and Air C G Power disclosed in 1947 3 that the Go\ eminent 
had had a bill prepared in 1940 to set up a commission 
composed of a superior court judge as chairman a-sisted 
by tw o commissioners appointed from each pro\ ince in 
turn as its constituencies came under consideration One ol 
the most difficult aspects of this question is that the work ot 
anv such commission cannot be purely mechanical and based 
on population alone, for it must give some weight to mam 
other factors as well Mr Power’s proposed commission, loi 
example, was to ha\c been instructed to consider such matters 
as the physical features of the constituency, the means oi 
communication, the existing constituency boundaries, federal 
and provincial, the boundaries of administrate e aicas, and 
other pertinent factors There is, morcoxer, the turihci 
problem that e\en if such a body could be set up and a rcpoi l 
made, Parliament is not likely to consider it as binding, and 
hence, e\ en w ith a commission, the w hole matter max become 
the subject of lengthy and acrimonious discussion in the 
House 

Two important principles ha\e been generally accepted 
in Canada as justifying a departure from the general rule ot 
the approximate equality of the constituencies First, 
municipal and count} boundaries should be followed when 
at all possible It is considered far wiser to oxer- oi under- 
represent an area than to dismember districts which haxe 
established traditions, long history, and strong local pndc 
and character 4 

Secondly, rural areas should be more generously repre- 

l Can H of C Dehates, Ma^ 23, 1033, p 5342 

'Ibid , Md\ 25, 1933 pp 5468 9 

3 Ibid (unrcMbCtl), I'c b 21 1947, p 718 

1 This principle had been eloquently defended b\ Sir John Xluedon ild bill 
Che gerr\mander of 1882 dismembered man> counties and built up composite 
constituencies with little regard for local boundaries 
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sented than urban, that is, the population of the rural con- 
stituencies should be delinitely less than that of the city 
constituencies This is justified on se\eral grounds 1 The 
cities ha\e man) more spokesmen than the countr) m the 
form of boards ot trade and \nrious commercial, social, and 
industrial organizations, and the dmly pi ess is entirely an 
urban institution It is thcrcfoie much more dilhcult for 
opinion in the country to become oiganized and to make 
itself felt in Parliament and elsewheie Many representatives 
of country districts h\e in the cities most of the year, whereas 
few city representatnes ha\e the same contact with the 
country Moreover, the member who lepresents a rural 
district has an. exceptionally difficult task m canvassing his 
constituents and m keeping m touch with them But while 
this inequality in representation is deliberately sought, it is 
expected that there should be an approximate equality among 
all the urban districts and also among all the rural districts 
Thus the constituencies m 1 oronto should be approximately 
the same size as those in Montreal, and a rural district in 
Manitoba should hn\c about the same population as one m 
Alberta 

These vide vinntions may be illustrated by several 
examples from the redistribution of 1933 The island of 
Montreal would ha' e hid on a strict basis of population 
twenty-four seits, it rccci\ed sixteen, exactly two-thirds of 
its normal number I he constituency of Brant had a popu- 
lation of 21,202, and H'ddimaml 21,128, yet Welland had 
82,731, and 2\ipissmg Ovtr 74,000 Stanstead had a popu- 
lation of 25,118 and ( hat* 'iugin.y -Huntingdon 24,412, yet 
three Montn d districts hid thf following population 
Hochelaga S2 1UU, St fitnh 77,250, and St fames, 95,942 2 

Representative chnuitr-z of tie I {oust 

All but t< mr ot the me mbt r-> ot the House of Ce<mmons are 
elected from single-memliei < umtitm tick s f wo constituen 
cies — Halifax 'city ind county* and Queens (PEI) —elect 
two membe rs e ich * 

‘ Can [I n 1 C P, \ s M m n 2'. |i 1. VUi, pp f.eO 1, i"»3l 7 

-Ibid, Mi 2j 2? l'»3? pp S3 hi V>1> '371 r .IU 

3 At one (inn 1^72 ' ) 2 n 1 1. -,s ihm U u co i«.Lil uenrif « ninrnftl two members 
eac'i, buc tlie> , laAl 1 \ , n<JI< ' lo hl ic two r-rntirncd il.r*vi e Norman 
Ward, “Votinq- "i Cm n H n l w u Member Constituenci- s Public Affairs, Sept , 
1946, pp 220-3 
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In all constituencies the candidate who recerves the highest 
number of votes is elected, and it is thus possible loi a 
member of Parliament to represent a minority of \oters 
1 his has, indeed, become extremely common since 1921 , for 
this period has been characterized by an enormous increase 
m the number of candidates, a consequent diffusion ol the 
■vote, and thus a greater likelihood that no one will secure a 
clear majority In the general election of 1935, S92 candidates 
contested 245 scats, and 140 or 57 per cent of the members 
elected were returned on a minority \ote In 1945 the 
candidates numbered 965, 1 and 59 per cent of those elected 
had only minority support 

This discrepancy between popular support and mdi\ ldual 
representation may easily be reproduced on a larger scale 
throughout the nation The last five elections yielded, tor 
example, the following results 2 

1926 The Liberals polled 48 6 per cent of the popular \ote and dcitcd 
55 per cent of the House 

1930 The Conservatives polled 49 per cent, and elected 56 per cent ol the 
House 

1935 The Liberals polled 47 per cent, and elected 73 per cent ol the House 
1940 The Liberals polled 54 per cent, and elected 75 per cent of the House 
1945 The Liberals polled 39 per eent, and elected 48 5 per cent of the House 

Thus m all instances the party polling the most \otcs re- 
ceived more, and sometimes far more, than its rightful pro- 
portion of representatives This may have been due in pait 
to the inequality in the size of the constituencies, and in part 
to a mixture of sweeping victories by one party and closely 
won elections by another, but the major cause was the 
election of candidates on pluralities (and not actual majori- 
ties) in three-, lour-, and five-cornered contests A slight 
shift in popular favour was able to cause a major shift in 
representation, with no assurance that the winner would 
have a majority of the popular votes 

What happened [m 1930] was that out of every 100 voters two ldt the 
Liberal partv for the Conservative part} and one left the independent 
parties for the Conservative party Fortv-six out of every 100 voters had been 
Conservatives in 1926, 49 out of ever} 100 voters were Conservatives in 
1930 From 1926 to 1930 Canada was ruled by a government winch had 

'In only seven out of 243 constituencies, were there onlv two candid iU-n 

’These percentages will var> somewhat according to the clasaitic ilion given 
to Liberal Progressives, Progressives, Independent Liberals, etc 
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been elected by 48 6 per cent of the voters, from 1930 to 1935 she has been 
ruled by a government elected by 49 2 per cent of the voters ^ net 
change in part> allegiance of one voter out of every thirty caused the land- 
slide of 1930 1 

Nothing has yet been done to soh e the problem of 
representation which is raised by this condition There is a 
natural reluctance to adopt any system of proportional 
representation which might gi\e further encouragement to 
the multiplication of political parties, and even the alterna- 
tive vote in single-member constituencies is under suspicion 
as likely to exert some pressure m the same direction The 
alternative vote w as mentioned in the Speech from the Throne 
in 1924, and a bill to authorize it was actually introduced by 
the Government m 1924 and 1925, but on neither occasion 
did it go beyond the second reading A special committee of 
the Commons reported m 1936 and 1937 against both the 
altematrve vote and proportional representation 2 

Some idea of the general nature of the membership of the 
House of Commons maj be gathered from a glance at a few 
statistics concerning the House elected m 1945 3 This will 
at once reveal that the members do not bv any means 
constitute in their own persons an exact cioss-section of the 
people, although it is, of course, quite conceivable that they 
may in fact represent with some accuracy the opinions and 
interests of the \oters There is, for example, a \erv wide 
discrepancy between the age of the members and that of the 
adult population Thus in 1945 the a\erage age of members 
at election was almost 51 \ ears 4 Only 0 per cent wnre be- 
tween 21 and 35 although this group comprised about 40 per 

‘Escott Reid, "Democr c\ ind Political Leadership in Canada," University 
of Toronto Quarterly, Julv , 1935, p 510 

J Caw H of C Journals, June 11, 1030 pp 44G-8, Can H of C Debates 
April 6, 1937, pp 263 8 40 

3 See L H Lain? “1 lie Nature of Canada's Parliamentary Representation," 
Canadian Journal of Economics and Political Science, Nov , 1946, pp 509-16 


‘Members 21-30 \ ears of age 3 

31-40 " ' " 38 

41-50 61 

51-60 SI 

61 70 11 " “ 45 

71-80 “ “ " 19 

(unreported 7) 


23S 


— Ibid , p 511 
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cent of the adult population of Canada, and o\er 71 per cent 
of the members were between 41 and 65, as contrasted with a 
national average of 39 per cent The group 35 10 was picsent 
m about the same ratio m the House as in the nation 

Advanced age groups did not, however, coi respond to 
greater political experience, for the House census also shows a 
very large number of untrained members, almost 40 per cent 
of the total being there for the first Lime This, if not re- 
peated too frequently, is not necessarily unfortunate, for 
what will be lost in experience will often be made up through a 
gam in freshness and vigour and m a new stimulus applied to 
the older members Only one member of the House was a 
woman — a shocking imperfection for any who believe in ■> 
literal “cross-section” theory At least 55 per cent had some 
university affiliations The native-born element was \tri 
high all except 32 were Canadians b> bath, and of this 
lemainder 23 were born in the British Isles, 7 in the United 
States The follow ing table indicates the occupational gioup- 
mg of members m the Senate and House of Commons at two 
different times 1 

Occupations or Senators and Members of Pvruiment 

1929 194=; 


Finance, banking and insurance 

Senate 

10 

House of 
Commons 

12 

Stiiatc 

7 

House of 
Commons 
7 

Merchants and sales 

14 

31 

10 

;.s 

Manufacturing 

9 

16 

5 

la 

Agriculture 

7 

45 

15 

44 

Fishing and shipping 

0 

1 

3 

1 

Engineering and mining 

4 

6 

2 

i 

Medicine 

8 

23 

9 

i 

Law 

23 

64 

20 

76 

Education 

5 

10 

2 

17 

Journalism 

7 

10 

7 

7 

Labour 

1 

3 

1 

4 

Clergy 

0 

0 

0 

4 

Unclassified and other occupations 

6 

19 

8 

30 

94 

1 Compiled from the Parliamentary Guide 

245 

These figu 

95 

ics arc on 

245 

h appm'i 


match correct, for frequenth more than one occupation is given and li equtnll 
also none at all In the former instance, what seemed to be the major lnu.rc'U 
has been taken 
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The reasons that some occupations aie more hca\ily 
represented than otheis and often seem to beai little or no 
relationship to the corresponding numbcis in the counliy are 
apt to be rathci mxolxcd anti dilhcull to assess with any 
certainty The 1945 Purli uncut, foi example, reproduces 
the strong leaning towards law which is always found in the 
Canadian House of Commons, and, foi that matter, in the 
Senate While there is a natutal sxmpnthy between the 
practice of law and politics, tins is fai from furnishing a 
complete explanation A lawyer with a fan practice and a 
good partner can leaxe Ins work foi politics and resume it 
later more easily than anyone in almost any other pro- 
fession, politics will also cliv ei t, as a peiquisite, a substantial 
amount of legal business to its fi lends, and politics gives the 
surest claim to eventual picfumcnl to the Bench 

In 1945 aguculture, nutuiullx enough, had a strong 
representation in the Commons, but other industries and 
basic occupations hail surprisingly feu members The more 
vocal professions — law, cduc ition, journalism, and the clergy 
— apparently found it possible to turn their talents to profit- 
able political uses for thex comprised oxer 42 per cent of the 
entire membership Jt must lx borne in mind that this 
occupational distribution of members of Parliament is by no 
means unimportant in influent ing the general approach of 
the members to many public qn< aliens, 1 and it is difficult not 
to behexe that a distribution which corresponded more 
closely with the occupational u nsus of the nation would 
furnish a more useful Purli urn nt toi most purposes 2 

Representative and deh'galt Ihtoncs 

One xital asp< ct ot n presentation is the attitude of the 
member and his constitumey to one another, a relationship 
which is usually set out in terms of the conflicting delegate 
and representatixe theories According to the former theory, 
the member is the mouthpiece of his constituency, the neces- 

I Note, tor e'smplc, thr protest ol onr meml>rr ot F'aiinment in 1941 con- 
cerning the composition ul 1 proposi d cmnnutifE. v Inch included fifteen lawyers 
and only nine from othur orcupilions, n prrsonncl which h< contended would be 
likely to impede scriou'-lv the work ol tin rommilttf Can H nj C Debates, 
March 5, 1941, pp 1201-4 

*See J F S Ross, P ir'mmenlary R< prr\thtal on pp ”>8 77 
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sary human agent through which the \oters continually 
register their will, according to the latter, the member is 
chosen to represent the nation as well as the local area, and 
he is expected to use his talents and make Ins decisions laigelv 
by the exercise of his own personal judgment So fai as an> 
generalization on such a matter is possible, the bulk of the 
Canadian constituencies and of the mcmbcis who sit for them 
definitely fav our the representatrv e rather than the delegate 
idea, although in most instances a substantial dependence 
on the constituency is apparent One of the clearest state- 
ments of this representative position was gi\en some >ears 
ago by Mr C G Power in the House of Commons 

A better-class candidate is a man who has some respect fnr his conscience 
and for his duty, and proposes to come here and do it A member of 
Parliament, when he is elected bv his constituency is elected, not to In. 
the mouthpiece or delegate of any group or class m his constituency, but to 
represent in this House the whole people of Canada He comes here to gi\e 
his best judgment upon the questions which are put before him — not to give 
a decision based upon instruction he may have received from people thousands 
of miles away who know nothing of the question under discussion It 

it be democratic to allow a small group of ward heelers to control the 
decisions which a member may make in the House of Commons in the 
performance of his duty, I do not believe m that kind of democracv 1 

The delegate theory, however, is not without its defenders 
m Canada, for it has obtained support from some of the 
minor parties, which have followed it both by instructing 
their members and through the use or attempted use of the 
recall Thus the United Farmers applied a recall piocedure 
within that party about 1920 by compelling their candidates 
to agree to abide by it before they received the pnrt> nomi- 
nation , the C C F in Saskatchewan makes a similai use of 
it with the party members of the provincial legislature at th< 
present time, and Alberta had a Recall Act on the statute 
book, although it was repealed m 1937 In the federal field 
the use of the recall and the allied restrictions on a member’s 
freedom weie prohibited some years ago The Dominion 
Elections Act now makes it illegal for any candidate ioi 
election to the House of Commons to sign any document 
which w r ould require him “to follow any course of action that 
will prevent him from exercising freedom of action in Pailia- 

i Can H of C Debates, Feb 2-1 1939, pp 1307 8 
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ment if elected, or to resign as su< h member if called upon 
to do so by any person, persons, or association of persons ’ n 

The relationship, however, rarely offers a ciear-cuL choice 
between these two altematn.es of representation and dele- 
gation, and there are almost as many \ a nations as there are 
members and constituencies For a member is bound by 
many obligations, pledges, and loyalties, and any decision 
will incline one way or another in accordance with the relative 
strength of the many complex lorces w hich are operating at 
that time and on that issue One of these determinants is 
made up of the pledges which he has gi\ en to his constituents 
Another is composed of the promises which his party has 
made and to which he, as the party’s representative, is in- 
directly committed His charat ter, his knowledge, his 
experience, his loyalty to his party and its leaders, his own 
convictions on the matter, these and similar factors may all 
enter into his decision and determine to what degree he will 
abide by his own judgment and that of others whom he 
esteems or in whom he has confidence Other veiy important 
forces, of course, are the desires and opinions of his con- 
stituency, of his party executive, of the local newspapers, of 
the lukewarm opponents he mav be trying to conciliate, and 
so on To what extent will the constituency feel aggrieved 
if its expressed wishes are courteously but unmistakably 
ignored? How will this cflect Ins re- nomination? His re- 
election? What likelihood is there that after a time the 
interest m this particular matter will die down, or that his 
constituency will realize that Ins position in Parliament 
gives him a better opportunity to form a more careful 
and accurate judgment, and that his opinion is, after all, 
apt to be right? A situation with so many possibilities can 
rarely be reduced to the two simple alternatives of a member 
making his own decision or allowing his constituency to 
make it for him 

The ideal relationship is one where, as Macaulay said, the 
electors choose cautiously and confide liberally, then, after 
the term has expired, they will renew the conduct of the 
member and pronounce on his stewardship as a whole The 
indispensable ingredients are tolerance, compromise, and 

l Can Statutes, 2 Geo VI, c 46, Section 106 
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mutual respect The member must be conscientious, yet not 
stubborn, tactful, yet firm, he mil give way when possible, 
and he will refuse to make concessions v hen he feels it unw isl 
or against his deep convictions The constituency will hold 
its representative to his pledges, it will at all times place its 
views before him and urge their acceptance, yet it should be 
willing to recognize the sincerity of his opinions, his honest’s , 
his actual inability on some occasions to comply with all its 
wishes It would, of course, be absurd to pretend that C i- 
nadian members and their constituencies move always or 
even customarily on this high plane, but there is no doubt 
that some allowance is continually made for differences of 
opinion, that explicit instructions to membeis are iaicly 
issued, and that compromises and mutual understanding 
between a member and his constituency are common An 
interesting case arose in 1942 when the Liberal Government 
insisted on a plebiscite m order to secure release from an 
explicit anti-conscription pledge which the party had gnen 
at the election two years before The plebiscite (winch gave 
the desired release) did not, howevei, settle all problems for 
some members found themselves in accord with the general 
verdict but in disagreement with the vote in their own con- 
stituencies Mr Power was in this group, and he pro- 
ceeded to put his theory of representation to the proot 
by voting on what he conceived to be national lines and 
against the clearly expressed wishes of his constituents 1 At 
the next election Mr Power was returned with over 10,000 
cnajonty, although m the interval he had le-estabhshed the 
accord with his constituents by resigning from the Cabinet 
on the conscription issue 

The fianthise 

The franchise in Canada has had a chequered history In 
the first fifty years of the federation when political animosities 
were bitter and political standards were often low, it was non 
uncommon for the rival parties to try to gain an advantage 
by the manipulation of the franchise, and this eitort w as 
materially aided by party disagreements on the use oi the 

‘See Can H of C Debates, June 26, 1942, pp 3723 4 
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provincial franchise m Dominion elections Inasmuch as 
such changes were necessanly made by statute, these became 
the boundary lines which ha\e marked off the different 
periods from one another 

(a) First Period. Provincial franchise f 1867-85') 

The British North America Act (Section 41) provided 
that all electoral matters in the first Dominion election were 
to be governed by existing provincial laws and would remain 
so for the future until they were changed by the Canadian 
Parliament The reason for this provision was stated by 
Macdonald in the Confederation debates in 1865 

Insuperable difficulties would have presented themselves if we had 
attempted to settle now the qualification for the elective franchise We have 
different laws in each of the colonies fixing the qualification of electors for 
their own local legislatures, and we therefore adopted a similar clause to 
that which is contained m the Canada Union Act of 184-1, viz , that all the 
laws which affected the qualification of members and of voters, which affected 
the appointment and conduct of returning officers and the proceedings at 
elections, as well as the trial ol controverted elections in the separate 
provinces, should obtain in the first election to the Confederate Parliament, 
so that every man who has now a vote in Ins own province should continue 
to have a vote in choosing a representative to the first Federal Parliament 
And it was left to the. Parliament of the Confederation, as one of their first 
duties, to consider and to settle by an act of their ow n the qualification for 
the elective franchise, which would apply to the whole Confederation 1 

No less than five Dominion elections were held under the 
provincial franchises For although Macdonald (as indicated 
above) believed that the Dominion should determine the 
qualifications of nil those vv ho v oted in its elections, he was 
unable to persuade all lus followers, and the Liberals stood 
firmly for provincial control which they considered to be 
more m accord with the idea of federalism Several circum- 
stances eventually brought a change Some provincial 
governments had begun to disfranchise employees of the 
Dominion, and as these were appointed by patronage, and 
as Conservative Governments had been in power at Ottawa 
for most of the time since Confederation, the great majority 
of those affected by these provincial laws were Conservatives 
It not unnaturally irked a Conservative Cabinet to see the 

1 Confederation Debales, 1865, p 39 
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most reliable of party supporters (including many on the 
pay-roll of the government-owned Intercolonial Railway) 
deprived of an opportunity for showing their gratitude to 
the party which had given them their positions, indeed, 
there was something to be said for a perverted form of 
patronage which would give the Liberals all the government 
jobs m order to accomplish their disfranchisement But the 
Conservatives preferred a more straightforward approach 
and therefore launched an attack on the franchise itself 
Another factor was that a number of the proMnces were 
abandoning the early property qualifications for the suffrage, 
and were thereby transplanting these elcctoial practices into 
Dominion politics Macdonald and the Conservative part\ 
generally had little sympathy with such advanced ideas ol 
democracy and wished to retain a property qualification 
Finally, a Dominion franchise would necessitate Dominion 
election lists, and these in turn would involve widespread 
patronage in their preparation and frequent revision, an 
advantage which was not overlooked by the Dominion 
Cabinet Taken together, the arguments for a Dominion 
franchise were considered to be not only cogent, but 
conclusive 

( b ) Second Period Dominion franchise (1SS5-98) 

The Electoral Franchise Act was enacted m IS 80 1 It set 
up uniform qualifications for voting in a Dominion election, 
which were based on a low property test The Liberals 
opposed it vehemently on theoretical grounds and also 
because of the cost, the party jobbery, and the manipulation 
which it encouraged It proved m practice to be outrageous- 
ly expensive The Liberal opposition continued unabated for 
years afterwards, and at their national convention in ISO 3 
they promised repeal if returned to power In 189S the new 
Liberal Government honoured the pledge 

(c) Third Period Provincial franchise (1898-1917) 

The Act of 189S 2 eliminated the separate Dominion 

franchise and returned to those of the different provinces 
It provided, however, that no person could be disqualified 

l Can Statutes, 48 49 \ ict , c 40 

*Ibid 61 Viet , c 14 
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from voting at a Dominion election because he was an em- 
ployee of either the Dominion 01 a pro\mcial government 
When the Conser\ati\ e Go\emmuit came to power m 1911, 
it made no move to change the existing law, which remained 
intact until the passage of two special measures brought 
about by the First World War 

(< d ) Fourth Period Combined Dominion-provincial fran- 
chise (1917-20) 

For a few years the franchise was both fish and fowl it 
used the old proxmcial franchises with additions and sub- 
tractions made by the Military \ oters Act and the War 
Time Elections Act of 1917 The general purposes of these 
acts were plain and unmistakable the} were to gi\e the vote 
to those who would suppoit the Government, to take it 
away from those who w ould oppose Lt, and to create a floating 
military vote, a large part of which would almost certainly 
be given to Government candiditcs 1 he Military Voters 
Act J thus enfranchised all Canadian men and women on active 
service, and made it possible for a substantial part of the 
military vote to be cast m such constituencies as might be 
suggested to the voters at the time the poll was held The 
War Time Elections Act 2 domed the v ote to conscientious 
objectors, enfranchised the wives, widows, and other female 
relatives of men overseas, and disfranchised both those of 
enemy alien birth and those of Euiopcan bnth speaking an 
enemy alien language who weie nituialized aftei 1902 A 
year later, the election being over, the v ote was extended to 
all women who were otherwise qualified ° 

(e) Fifth Periud \ ’pnunion franchise (1920 to the present) 
In 1920 4 Parliament passed a new act which straightened 
out the confusion created during the prev ious vears and once 
more set up a Dominion franchise for all Dominion elections 
Since then all parties have accepted the general principle, 
and there is no reason to suppose that there will be any at- 
tempt to revert to the provincial basis 1 he provinces still, 
of course, control the franchise for provincial elections 

1 Ibid , 7 8 Geo V, c 8 I 
'Ibid , 7 8 Geo \ , c 3') 

'Ibid , 8-9 Geo V, c 20 
•Ibid, 10 11 Geo V, c 46 
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Canada has today full adult suffrage Generally speaking, 
every man and noman may -vote if he or she is twenty -one 
years of age, is a Canadian citizen, has been ordinarily i evi- 
dent in Canada for twelve months preceding the election and 
has been ordinarily resident in the electoral distuct at the 
date of issuing the writ authorizing the election 1 Certain 
persons aie, however, disqualified for special reasons, these 
being the Chief and Assistant Chief Electoral Officer the 
returning officer in each district (except for a casting vote), 
every judge appointed by the Governor-m-Counul, lunatics 
inmates in penal institutions, anyone who is found guilty of 
corrupt or illegal practices at elections, Indians residing on a 
reservation who have not served m the armed forces, those 
disqualified by race from voting in the provincial election in 
the province in which they have normal residence and who 
have not served m the armed forces, and persons in scseial 
other categories 

Elections 

General super\ ision over the Dominion elections is vested 
m the Chief Electoral Officer, an independent official w ho is 
given special protection m the Dominion Elections Act - He 
is chosen by a resolution of the House of Commons, holds 
ofiice during good behaviour, may be removed only for cause 
and in the same manner as a judge of the Supreme Court nt 
Canada (that is, by the Governor-in-Council acting on a 
joint address passed by both Houses of Parliament), and is 
entitled to the same superannuation on the same condition^ 
as the judges of the Supreme Court of Canada The Chief 
Electoral Officer issues the writs for the elections to returning 
officers m each constituency (although the date for the 
election is fixed by the Governor-in-Council) and after the 
election these officers return the writs to the Chief Electoral 
Officer together with all necessary reports and documents 
covering the elections m the constituencies 

The nomination of candidates for seats in the House of 
Commons is usually a dual process The prospective candi- 

1 Ibid , 2 Geo VI, c 46, Section 14 

2 Ibid , SecLion 4 
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date will, as a rule, secure in the first instance a nomination 
from one of the political parties, 1 but this has no legal effect, 
and it will not officially place the candidate in. nomination 
The second or legal step which must be taken is largely a 
formality, but it is quite indispensable if the candidate wishes 
to have his name appear on the ballot paper and recene any 
votes on the day of the election An* ten qualified voters 
may formally nominate a candidate b} signing a nomination 
paper giving the name, address, and occupation of the candi- 
date in sufficient detail to identify him This nominating 
paper must be accompanied by fa) the candidate’s consent 
in writing or, if the candidate is absent a statement to that 
effect on the nominating paper, am[ (/» a deposit of 5200 
The deposit is intended to discourage lricsponsible or flippant 
candidacies, and will be letuined if the person nominated is 
elected or if he polls at least half the number of votes cast in 
favour of the successful candidate It only one candidate is 
nominated, he is declared elected b> acclamation If a 
candidate should die after the close 0 f nominations (which 
is one or two weeks betore election dav) and before the 
closing of the polls, another nomination day and election 
day shall be set 2 The names of candidates are placed on the 
ballot m alphabetical order and the addiess and occupation 
of each are added to ensure identification, but the names of 
their political parties or anv sinului designations are omitted 

In the early days of the federation the nomination of 
candidates for the House of Commons was made m public, 
voting was open and oral, and the ek etions were not all held 
on the same da> , but, extended ov or many w eeks 3 Open 
voting encouraged bnbcrv and intiinidation, and the same 
practice combined with a length> election period allowed the 
results in one part of the province Or Dominion to influence 
subsequent voting Plural voting, an offshoot of the property 
franchise and made possible largely by the prolonged poll, 
was also permitted m some province^ and hence was used m 

l Infra, Chapter \\n 

2 Can Statutes, 2 Geo \ 1, c 4b, Sections 21 4 

*Thus in 1867, elections nn from August 7 to September 20, and in 1872, 
from July 20 to October 12 See Sir R C irturight, Rei/nmsctticcs pp 20-1 In 
the one constituency , the election might last several days 



382 


THE GOVERNMENT OF CXN4.DA 


Dominion elections An act of 1874, 1 however, made nian\ 
changes It abolished public nominations, instituted \ otmg 
by secret ballot, and provided (with some exceptions which 
were made necessary by geographical conditions'! for elections 
to be held on one and the same day Some small remnants 
of plural voting persisted m federal elections until as late as 
1920, when with the return to the Dominion franchise “one 
man, one vote" became the invariable rule 2 

Controverted elections 

Closely associated with these matters is the decision of 
controverted election cases 3 These involve irregularities or 
corrupt or illegal practices at elections, and thev may result 
in the election being declared void and the successful candi- 
date losing his seat Election disputes of this kind had 
given a great deal of trouble before Confederation, and the) 
continued to do so in the xears which followed Like the 
other early election procedures, the} came under the existing 
provincial laws, and these provisions were bv no means 
uniform Thus the laws of two provinces gave disputes of 
this kind to a general committee of the House , in other pro\ - 
inces cases arising horn elections went to select committees 
of the House, while in Manitoba and British Columbia these 
cases were tried by judges of the superior couits 4 1 he 
system was not only clumsy, it was often grossl) inefficient, 
for the disputes which went to the legislative committees 
were rarely, if ever, decided on an> but partisan pounds 
The practice of having the House hear these cases had been 
originally copied from Great Britain and constituted one of 
the privileges of Parliament, but when the British Parlia- 
ment m 1868 handed them over to the courts, Canada began 
to consider a similar solution Parliament passed the neces- 
sary legislation five years later in 1873, 5 and this has formed 
the basis of the existing law Briefly, controverted election 
1 Can Statutes, 37 Viet , c 9 

2 Ibid , 10-11 Geo V, c 46, Section 57, Can II of C Debates, April 13 V*20, 
PP 3158-9 

3 Campaign funds and election expenses are discussed in Chapter x\m 
■*Si_e R MacG Dawson, The Principle of Official Independence, pp ol 1 
s Can Statutes, 36 Viet , c 28 Provincial legislatures later followed suit, uid 
all have given their own controverted election cases to the courts 
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cases are now heard by two superior court judges (without a 
jury) from the province where the election has been held, 
and they report their findings to the Speaker ol the House of 
Commons An appeal from the court s decision on both law' 
and fact lies to the Supreme Court of Canada 1 

By-elecHo?is 

Finally, representation m the House of Commons involves 
not only its periodic renewal at the general election, but 
also occasional appeals through by-elections, those contests 
which are held from time to time to fill -vacancies which occur 
through death, acceptance of oifice , 2 resignation, or some 
other cause By-elections aie a \ery useful adjunct to 
parliamentary government They provide an opportunity 
for both Cabinet and Opposition to test their policies in 
sample constituencies, they furnish an instrument through 
which the people can give encouragement or warning to 
those in pow r er, and the intensive discussion of public 
questions in the constituency is widely reported and has a 
marked educative effect throughout the entire nation The 
by-election also introduces an element of flexibility into 
Parliament the membership does not remain frozen into a 
shape determined some >ears before, but becomes to some 
degree adjusted to changing opinions and circumstances 
“The essential test of an electoral sjstem is not its static 
efficiency, but its dynamic elhcicnc} \\ hat we require 

of the House of Commons is that it should be not a snapshot 
of the electorate at a particulai moment, but a moving- 
picture By all means let the picture be as accurate as 
possible, but it is mfiiiitel} more impoitant that it should 
move It will alwavs be moie important that the repre- 

sentative chamber should be sensitiv e than that it should be a 
mathematically accurate reflection of the electorate at a 
given moment ” 3 

The by-election is no straw vote based on a cold unin- 
formed opinion, it is a genuine contest conducted on well- 

x Rcv Slat Can (1927), c 50 

a This is a \er\ spcci il wty of ■vacating a seat which is more fully discussed 
later Infra, pp 388-90 

i The New Statesman, March 11, 1922, p 638 
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prep? red ground and under substantially the same conditions 
as a general election A comparatively obscure constituency 
may thus suddenly find itself the centre of national mteust 
and disputation, and every voter m the area is made to feel 
that momentous issues hang on his considered judgment 
Opposition leaders pour into the district, the \oters aic o^ el- 
whelmed by literature, canvassers, broadcasts, and public 
meetings, and even weary Cabinet Ministers will find time 
to participate and lend the Government candidate a helping 
hand For the issue is not simply a matter of winning or 
losing a seat it is to a greater degree the increase or demise 
m the size of the party vote which was polled m the last 
contest in that district, and hence each party has a goal in 
view which may be quite within its reach Victory is good, 
but in terms of comparatne figures it may actually be dis 
aster, defeat is a discouragement, but it may, in fact, indi- 
cate a growing ascendancy and a promise ot later triumphs 

The consequences of a by-election or senes of b\ 
elections may be far-reaching The votes will scaicely line 
been counted before calculators and interpreters will be 
wrestling with the results, newspapers will carry weighl\ 
editorials on the significance of the contest, and part\ 
councils will review their programmes with either com- 
placency or consternation For there is not the slightest 
doubt that the political leaders watch and weigh the b\- 
election results with exceptional care, and several lost seats 
or a dwindling in popular majorities will do moic to bung a 
Government or party to its senses than all the attacks of its 
opponents in the Commons In 1934, for example, six In - 
elections were held the Liberals retained three seits, took 
two from the Conservatives, and reduced the Conscn itixe 
majority m the sixth by 4,509 \otes 1 Fne out of these six 
elections preceded by slightly more than three months Mi 
Bennett's “New Deal’’ addresses, and it is difficult to escape 
the conclusion that this programme and the willingness of 
many of his party to accept so radical a departuie were 
greatly influenced by the succession of electoral reverses 

‘In all si\ districts the Liberals improved their 1!)30 standing In 23,1 ^3 
votes, or an average of 3 855 votes for each district 



THE HOUSE OF COMMONS REPRESFNT VTION 


3S5 


which had just occurred 1 In 1942 the defeat of Air Arthur 
Meighen, the newly chosen Conservative leader in a by- 
election in a strong Conser\ati\c constituent" shook the 
Conservative party to its foundations, and most certainly 
lost Mr Meighen the leadership In 1945 the defeat of 
General McNaughton, the new Liberal Minister of Defence, 
in a by-election was a clear sign of the dissatisfaction in 
English-speaking Canada with the Liberal conscription 
policy and, but for the favourable progress of the w r ar, would 
in all likelihood ha\e had \ ery serious political repercussions 

But the efficacy of the bv-clcction depends m large 
measure upon its haphazard occurrence, and the more con- 
trolled the timing and the choice of locale, the less likely is it 
to serve its purpose A contest held undei conditions which 
suit one side and not the other is always unsatisfactory, but 
it is an una\oidable concomitant of a general election At a 
by-election it is equally undesirable, but not at all unavoid- 
able The tune for calling the geneial election must be left 
within the power of the Government to control, that for the 
by-election is better left to circumstance Yet the present 
practice is to allow the Dominion Cabinet to decide on by- 
elections when it pleases, and even to call some and ignore 
others No less than seven vacancies occurred in the House 
in 1934-5 following the disastious scries of by -elections noted 
above, but the Conservatives refused to take any risks and 
the vacancies remained until the end of the Parliament 3 In 
1947 a by-elcction was held in Alontreal, while one in Halifax 
was put off for man' months, tD? Cabinet evidently think- 
ing it could carry the one riding and not the other The 
old system of requiring new Cabinet Ministers who ac- 
cepted portfolios to seek re-election 1 had this genuine 
merit it materially increased the number of by-elections, 
and they were invariably elections which could not be post- 
poned From this point of view the abolition of this practice 
was decidedly short-sighted It should be possible to de- 

^ee Can H of C Dehit is, Feb 20 1930, p 1131 

^outh York turned u Con&er\ iti\c miionty of 4 4^6 into a CCF majority 
of 2,482 

s See Can H of C Debates, Feb 11, 1039, pp 902 3 

4 Infra , pp 388-90 
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vise a law 1 which would make a by-election compulsory two 
or three months after a vacancy has occurred, and thus at oid 
the calculated procrastination which robs this evtremek 
■valuable device of much of its usefulness 

! The experience in Ontario has not been however encouraging, for a section 
of the Legislative Assembly Act (Rej Slat Ovl (1937', c 12, Sec ion 341 giving 
authontv to the Clerk of the Crown m Chancerv to issue a writ for an election 
if a vacancy has existed for more than three months was not enforce able in tlu 
courts and apparently lacked also provision for its own implementation 1 he 
vacancy in the Assembly which gave rise to the test case had existed for almost 
two years Temple v Bulmer, SCR (1943), 265 
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THE HOUSE OF COMMONS PERSONNEL 

Qualifications and disqualifications 

The qualifications of members of the House of Commons 
(unlike those of the senators) are not given in the British 
North America Act, but are determined b> statute Those of 
the members in the earh Canadian House were fixed bv the 
provincial laws which governed the respective provincial 
legislatures until such a time as the Dominion Parliament 
set up its own requirements The present statutnrv qualifi- 
cations are simple the members must be Canadian citizens 
and at least tvventx-one vears ot age Prnperfv qualifications 
disappeared in 1S74 at the same time the ballot was intro- 
duced 1 

There are, however certain positions or circumstances 
which will disquahfv a person trom being a candidate tor or 
sitting as a member ot the House ot Commons The following 
are ineligible (1 ) those con\ ictod ot corrupt or illegal elector- 
al practices (thev cannot sit tor a period ot seven or five 
years respectivelv atter conviction', government con- 
tractors, (3) certain public officers such as sheriff, registrar 
of deeds, etc, f-i) members ot a provincial legisl iture 
(5) senators, 3 persons holding omcesoi profit or emolu- 
ment under the Crown, with the exception ot Cabinet 
Ministers with portfolios parliamentarv assistants, members 
of the armed services on active service, and members ot the 
militia 1 While the House cannot on its own motion 'that is, 
without resorting to /egrsi'dtrorri add to these drsq uau dca uuns 

1 Can Sta'ules, 37 \ ict , c 'J Section 20 

*These wore not alwa s barred, although \ova Scotia and 2vew Brunswick 
from the beginning prohibited the members nt their legislatures from sitting in 
either Dominion house 1 He Canadian Parliament imposed a conditional prohi- 
bition in 1872 (3o \ ict , c 15) and a complete prohibition in thefollow mg \ear 
(36 Viet , c 2) on members ot a orov incial legislature either running as candidates 
for or situng in the House ot Commons Ic is still possible [or a member ot the 
Quebec Legislative Council I the onlv provincial upper house now in existence) 
to be at the same time a senator 

’BN A Act, Section 3 J 

*The grounds of ineligibilitv given above are not comp'ete See Can 
Statutes, 2 Geo A 1, c 46, Section 20 
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of candidates, it can by simple resolution expel a member or 
refuse ter admit him Louis Riel, for example, was twice 
expelled, Thomas McGreevy was expelled m 1891 for his 
part /n certain scandals, 1 and in 1947 the House passed a 
res/lution that Fred Rose "having been adjudged guilty of 
cjh indictable offence and sentenced to six years’ imprison- 
mnent and not having served the punishment to which he was 
adjudged, has become and continues incapable of sitting or 
\ oting in this House, and it is ordered that Mr Speaker do 
issue his wairant to the Chief Electoral Officer to make out a 
new writ for the election of a new member ” 2 

Offices of profii or ewpJjjwevl under ifo C*own 

The general rule that no person can hold an office of 
profit or emolument under the Crown and remain a member 
of the House of Commons was originally formulated in 
England to guard against members being brought under 
sinister executive control, an abuse which dates back to the 
efforts of Tudor and Stuart sovereigns to acquire parlia- 
mentary support through a careful if not too scrupulous use 
of the power of appointment 3 If applied without exception, 
it would clearly exclude from the House not onl\ judges 
civil servants, and other officials (which is desired) but also 
any Cabinet Minister who received a salary — an absurd and 
impossible restriction under a system of cabinet gov eminent 1 
Following the English precedent, the Canadian statute 3 for 
many years declared that if a member of the House ac- 
cepted a portfolio (that is, a position in the Cabinet and the 
headship of a department) he could regain his seat if, as 
Minister, he was then elected to the House In short, the 
constituency had to give its approval to the member while 

'Sir J G Bounnot, Parliamentary Procedure and Practice (3rd cd ), 
pp 255 61 

’ Can H of C Debates (unrevised), Jan 30, 1947 , p 2 

s Rectified in England bv the Act of Settlement (17001, Section 3 

4 This curious situation actually arose in Prince Edward Island in 1859-63, 
when the law evcluded from the legislature allofhce holders in receipt of sal lrn s 
During this period the Cabinet consisted entirety of Ministers without portfolio 
and hence unpaid E \ Forsey, The Royal Po^er of Dissolution of Parliament, 

6 /?,j Slat Can (1927), c 147, Section 13 
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holding the office of a salaried Minister Thus if the members 
of a Cabinet who were a I read v m olhee were returned at a 
general election, the} would not haxe to be lc-elected, if, 
however, as a result of a general election the Go\ eminent 
changed, or if at an} other time one or more new Ministers 
took office, the extra elections would become necessary 
Special provisions weie made to permit a mere exchange of 
portfolios taking place within the Cabinet without the 
necessity of an additional election 1 

This curious arrangement, although based on conditions 
which had long ceased to cairy any weight, had one great 
merit it caused from time to time a number of by-elections 
at which the record of the Go\ eminent w^as brought into 
special prominence, inasmuch as the immediate issue was the 
election or rejection of a Cabinet Minister But certain 
other features were not so easil} defended 2 It was, for 
example, quite meaningless to ha\e a general election and 
overthrow a Government, to swear in a new Cabinet im- 
mediately, and then to hn\e the new Ministers — fresh from 
an election a few weeks befoie — return to their constituencies 
and submit to further elections These by-elections w r ere, 
indeed, so superfluous that in almost every instance the 
Ministers were returned b\ acclamation 

Another awkward situation arose when a Cabinet was 
changed in the middle of the parliamentary session On the 
new Cabinet assuming offia , some fifteen or twenty seats 
would become immediatcl} \arant, there wmuld be no 
Cabinet to meet the House, and u c uall\ the most feasible 
alternative was to adjourn the House ior some weeks until 
the by-elections could be held and the Ministers had had an 
opportunity to regain their scats If the new Government’s 
majority was uncertain (and, under the circumstances, it 
was almost bound to be so) its majority might easily have 

l The notorious ''double shuttle” of 1S58 aros< from a clause in the statute 
dealing with such a contuigenc\ The st itute at that, time stated that a Minister 
who resigned and within a month accepted another portfolio did not thereby 
vacate his seat The Macdon ild-Curticr Government resigned in 1858, and 
after a few days came back into office In order to avoid bv elections, each 
Minister took a dilfercnt poi tfoho than he hid had before the shuffle, and then 
on the following dav each t eturned to his original department the double shuffle 

2 See Can H of C Debates, May 8, 1931, pp J 407-14 
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vanished after the fifteen or twenty vacant seats had been 
filled It was to a\oid these delays and embarrassments that 
Mr Meighen, when he accepted office in 1926, 1 formed his 
“acting Ministry ” This was composed of Mr Meighen, w ho 
had by the operation of the law automatically vacated his 
seat on becoming Prune Minister, and several others, who 
were not made Ministers but “acting Ministers,’’ the chief 
difference in status being that they weie not heads of de- 
partments but acting heads, and as such, recerved no salary 
and could therefore retain their seats This kind of Cabinet 


was legal, but quite new to the government of Canada Its 
position was questioned by Mr King, and enough Progressive 
support was detached to bring about its defeat m the House 
three days after it had taken office 2 

The law was completely changed in 1931 3 Today any 
member of the House of Commons may become a Minister 
and the head of a department without such action m any wav 
affecting his seat, and the parliamentary assistants arc al- 
lowed the same privilege under the terms of their annual 
appropriation 4 The general rule, however, which makes a 


person wjho holds an office of profit or emolument under the 
Crown ineligible to sit in the House of Commons is still 


unimpaired 


Residence 

There is no residence qualification for members of the 
House of Commons, either in the British North America 
Act or in any statute Nor can there be said to be anv 
customary qualification, although undoubtedly there is a 
marked tendency for constituencies to prefer residents as 
members But cases are not uncommon wffiere members do 

‘Mr Mackenzie King's Government had been in imminent danger of being 
defeated by a vote pending in the House, and he had advised the Governor 
General to dissolve The latter refused stating that as Mr Meighen had the 
largest single partv in the House and as an election had been held onh eight 
months earlier, Mr Meighen should be given an opportunity to lonn a Govern 
ment Mr King thereupon resigned and Lord Bvng sent for Mr Meighen 
Mr Meighen, although head of the largest partv in the House, had no mijuritv 
and was thus forced to depend on Progressive support 

2 Supra, p 190 

> Can Statutes, 21-22 Geo V, c 52 

*Ibtd , 10 Geo VI, c 76 (Appropriation Act No 6, Schedule A) 
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not live m their constituencies and they occasionally represent 
constituencies in other pro\ inces The latter is most apt to 
occur when a seat must be found for a paitv leader or a 
Cabinet Minister who has been defeated or who is entering 
the House for the first time The absence ot any residence 
requirement gives a useful element of elasticity , for defeat 
does not necessarily mean exclusion from Parliament nor is 
an able member kept out amplv because he happens to live 
in a district which is politically opposed to him 

Term 

The maximum term of the member of Parliament is fi\e 
years, but the minimum may be for almost any shorter 
period, depending on the time when Paihament is dissolved 
During the First World War the term was extended to six 
years by a special amendment to the Bntish North America 
Act , 1 the shortest term, m 1925-6, was approximately ten 
months 

The usual term is about four a ears It has, indeed, be- 
come a tiadition of Canadian politic il life that no Pnme 
Minister will allow a teim to run foi the full five yeais if it 
can possibly be avoided 1 Ins is based on expeuence as well 
as on other practical considerations Three times 2 Parlia- 
ment has run its full five 3 ears on two occasions (1896, 
1935) the Government was then beaten, and on the third 
(1945) it had a very narrow escape Moreover, a Cabinet 
which puts oft the election to the last possible moment is 
sure to be faced mth the c'V^i r r' > $sir>g oeci'sozion ov the 
hustings that it had postponed the day ot reckoning because 
it was afraid to face the people It also 1 uns the risk oi failure 
in getting its measuies through Paihament, for on such 
occasions time is a powerful ally of the Opposition, and it 
may be able to filibuster Government proposals until the 
term of the House runs out Thus the Liberals in 1896 
prevented the remedial bill on Manitoba schools being passed 
by resorting to systematic obstruction 

1 Supra , p 141 

J This omits the abnormal si\ >car term, 1011-17 
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But the weightiest objection to the frv e-year term from 
the Cabinet’s point of view is that it thereby loses control of 
the political situation , the calendar and the accident of 
circumstances become the real masters As long as there is 
an alternative time for an election, the Prime Minister is able 
to a material degree to pLck his own issues and seize the most 
favourable moment for the contest This is a tremendous 
advantage which no astute leader will ever relinquish unless, 
as occasionally happens, the present and immediate futuiL 
appear so discouraging that nothing can be lost b\ postponing 
the election as long as possible In all three instances oi the 
five-} ear term mentioned above, the risks incuired by the 
long term were apparently preferable to the difficulties which 
an earlier election might have precipitated 

The uncertain term has one conspicuous merit, namely, 
that while it cannot guarantee that there will be a genuine 
issue to be decided at the election, it most certainly increases 
greatly the likelihood of such a fortunate synchronism The 
combination may come about through skilful manecuv ring 
by the Prime Minister, or because the political situation 
forces an election, or because both factors work together to 
produce the same result Canadian history supplies seveial 
excellent illustrations The Pacific Scandal in 1S73-4, the 
proposed reciprocity agreement in 1911, and the Byng-King 
dispute in 1926 were all issues which were submitted to the 
people for a definitive verdict at least two years before the 
five-year period had elapsed In all three instances the 
election was called to settle a controversy, there was a real 
issue to be decided, and the Government made an appeal to 
the electorate for support On other occasions which might 
be mentioned, the Pnme Minister was better able to control 
the time and the issues, but this direction was made possible 
in a large measure because the issues were neither so v ital 
nor so insistent 

There is clearly an appreciable risk involved in lodging 
this power of dissolution with the Prime Minister, and, as 
stated above, the Byng-King dispute centred about the pro- 
priety of the Prime Minister making his demand for a disso- 
lution But even when the circumstances surrounding the 
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demand are far more normal than the} Mere in 1926 (the 
ments of which dispute need not be discussed heie) there is 
always the temptation for a Pnme Minister to use his powei 
to promote part} ends, for few m such a position are able to 
distinguish at all clcail} the exact place wheie the paity 
prospects end and the public good begins There is, however, 
fairly general agreement on two points first, the Go\ ernor- 
General should in the \ast majority ol cases allow the Prune 
Minister to exercise the power of dissolution without inter- 
ference, second, the power is a weapon which has become 
almost indispensable to a Prime Minister m enabling him to 
keep his party and Parliament under control The weakness 
of cabinets in pre-war France has been ascribed m no small 
measure to this deficiency 

Finally, while the uncertain turn and the sudden election 
may at times ha\ e a disturbing effect on the economic and 
political life of the nation, it is \ery questionable indeed 
whether this is more injurious than the elaborate preparations 
which precede an election which is known and planned for 
longm advance In any e\ent, there can be hide doubt that 
the psychological effects of the uncertain term are both 
stimulating and wholesome in a democracy The elements 
of speculation hesitation, and suspense the momentous de- 
cision, the dramatic appeal of the Go\ eminent for vindication 
at the hands ot the electorate, the frequent emeigence of a 
genuinely controversial issue, are all calculated to attract 
attention, to stir up interest, to induce discussion, to make the 
people realize their importance as active and indispensable 
participants in the democratic piocess Routine elections 
which can be anticipated tar ahead and which are likely to 
owe their chief interest to the fact that so many months have 
passed since the last contest, appear, by comparison, some- 
what stodgy and uninspiring affairs 

Parliament must hold at least one session a year, 1 and m 
an emergency and sometimes following a change of Govern- 
ment it has held an extia session It is, as stated before, 
summoned by the Governor-General on the advice of the 
Prime Minister 

‘SNA Act, Section 20 
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Resignation 

A member of the House of Commons, unlike his fellow 
member in Great Britain, is allowed to resign 1 E\ cn so, the 
act of resignation may be attended with certain complications 
If the member’s election is under dispute or if the time 
during which it may be questioned has not yet expired, his 
resignation is forbidden 2 There is also, perhaps, an implied 
restriction that resignations are not to be made except for 
very serious reasons “A member,” said Mr Mackenzie 
King, “is elected to serve during the life of a Parliament 
Unless there are grave reasons compelling him to return to 
private life, or he receives some appointment under the 
Crown he is, I believe, in duty bound to keep the mandate 
he has received from his constituents \\ hen the mem- 
ber has actuall} decided to resign, he has more than one 
alternative as to the method he shall adopt He may simpl> 
gi\e notice from hts place m the House of his intention to 
resign, or he may send a written declaration of his intention, 
attested by two witnesses, to the Speaker of the House If 
the member is himself the Speaker or if theie is no Spe iker 
at the time, he may make the same written declaration and 
send it to any two members of the House 4 

For many years a member might run and be elected fiom 
more than one constituency in the same election, but lie was 
then compelled to make his choice and resign from the se it 
he had decided to abandon Prominent party leadeis could 
thus make sure of a seat and perhaps help to cairy a con- 
sijtjipn/iy w h.'.cb- '- ,r as. oixusid/yieiA io.wf'd'il Tb.vs. v is 

forbidden in 1919 5 

Salary 

Members of the House of Commons and the Senate ire 
not paid a salarv, but rather what they are pleased to call an 
indemnity This subtle distinction seems to rest on the as- 
sumption that members have their own occupations and tha t 

'This was explicitk stated in 1808, Can Statutes, 31 \ ict , c 23 Section 7 

i Reo Slat Can (1927), c 145, Section 9 

3 Can H of C Debate:, (unrevised), ^pnl 1, 1946, p 403 

'Rev Slat Can (1927), c 145 Sections 6, 7 

s Can Statutes, 10 Geo V, c 18 
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they are worth far more to the nation than what they recene 
in their capacity as membeis The pa\ ment is thus merely a 
compensation for losses which they ha\e sustained in sacri- 
ficing their time, energies, and talents in the public sen ice 
In the early years when the demands on the members 
were not nearly as numcious is they aie today, there was 
doubtless much to be said for such an interpretation, but at 
present the parliamentary sessions tend to increase in length, 
and membership in the House is fast becoming a full-time 
occupation It would seem to be more in accord with facts 
to regard the remuneration as a simple unpretentious home- 
spun salary 

The members of the first Assembly- in Canada in 1758 
were paid nothing, and those of the fii^t Dominion Parlia- 
ment received $000 The amount has since been raised on sever- 
al occasions, the last being in 1945 Before the leccnt increase 
all were paid $4,000 a stsston The Go\ eminent proposed to 
give the members of the Commons an extra S2,000 a year 
non-taxable living allowance, and to cut oft the members of 
the Senate without e\en a token payment But the latter 
protested so -violently at the brutality ol this honest appraisal 
of their worth that the Cabinet decided to soothe the injured 
senatorial dignitv by allowing them an extra $2,000, although 
without the tax exemption, and the act was passed in that 
form The senators now recene b4,00U a session plus $2,000 
^ year or $b,000, while the members m the Commons get 
$4,000 a session plus $2,000 a year, tax exempt which in all is 
worth not far fiom $8,000 1 

While the basic salary is pmd on a sessional basis, it is 
almost always an annual pay ment An additional session in 
the year is exceptional, and even then, excessive payments 
are guarded against to some degree by a sy stem of deductions 
and an insistence on a minimum number of days in the session 
The full sessional payment is thus not made unless the session 
is at least 65 days in length, and to receu e this a member (or 
senator) must attend at least 50 days Days, however, on 
which there is no sitting because the House (or Senate) has 
adjourned ox^er that period, count as days of attendance, a 

l Ibtd, 9-10 Geo \I, c 29 
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provision which makes the whole arrangement almost a farce 
If the session lasts less than 65 days or if the member attends 
less than 50 days, the payment is $25 for each day’s at- 
tendance A member is allowed 15 days’ unexcused absences, 
and for everv day missed over the 15 allowed he has S25 
deducted from his total payment There are further pro- 
visions to cover sickness and other contingencies, and also 
to pay travelling expenses to and from Ottawa once for each 
session 1 

Cabinet M misters receive the sessions 1 indemnity of 
84,000, plus an annual taxable $2,000, plus an automobile 
allowance of $2,000, plus $10,000 a year — a total of 818,000 
The Prime Minister receives (the first three items bring the 
same) $23,000 2 The Government Leader in the Scnati !■- 
paid an extra allowance of $7,000. or a total of 813,000 ’ 

Canada has accepted since 1903 4 the principle that if it 
is a good in\estment to pay Cabinet Ministers to cairy on 
the business of the country, it is equally sound to pav r 
Leader of the Opposition to cnticize the Government and 
e\en to tiy to prerent it from doing what the people of 
Canada desire The logic may be a little obscuic, but the 
arrangement is none the less satisfactory for that The 
Leader of the Opposition is accordingly paid the same salaiy 
(including the automobile allowance) as a Cabinet Minister, 
and the Opposition Leader m the Senati is paid m extia 
$4 000, or $10,000 in all ° 

The determination of how much a member of the House 
of Commons should be paid (leaving to one side the more 
imponderable senatorial services) is by no means easv or 
simple One may’ state with some assurance, however, that 
the present amount is by no means excessive, although it 
w r ould be more straightforward to make the salary taxable 
and place it without disguise at $8,000 a year with an ad- 
ditional modest allowance for extra sessions Two extremes 
must always be avoided The salary must not be so low that 

l Ri Slat Can (1927;, c 147, Sections 33-47 

’ Ibid , c 182 

3 This extra allowance was begun m 1947 

*Can Statutes, 4-5 Edw VII c 43 Rej Slat Can (V)27), c 117 , Section 42 

5 1 his also was, first granted in 1947 
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desirable candidates will refuse to run because they cannot 
make ends meet It must not be so low that the member 
finds himself compelled to secure an additional income to 
maintain his position, w hich income must be derived either 
from his own pm ate resources, or from outside interests or 
organizations, or from other actmties in which he mav be 
forced to engage and which may senously interfere with his 
work as a member In short, the ordinary needs and moder- 
ate comforts of life cannot be ignored without suffering 
thereby a serious loss in efficiency On the other hand, the 
salary must not be so high that it will attract the kind of 
candidate who sees in politics a remunerate e opening w hich 
will pay more than any other within his reach or capacity 
To demand a certain pecuniarv sacrifice is not umeasonable, 
for politics has many other compensations of an intangible 
but none the less attracts e and piquant nature “There 
are,” said Lord Haldane, “many kinds of glory The glory 
of a popular preacher is \cr\ greit, but he does not demand a 
large salary The gloiy of a successful politician may be very 
great, and often he is as poor as a rat, but he does not nnnd 
He has much more He can dine with millionaires each night 
if he pleases ” 1 Lord Haldane must ha\c been singulaily 
fortunate in his millionaires to diaw such a curious picture 
of perfect felicity, and his sense of creature comfoits is also a 
little out of perspective, but his undcilwng emphasis on the 
importance of factors other thin silaiy can scarcely be open 
to serious question 

"Parliamentary privilege 

The English Pai /lament has lor many centuries enjoyed 
certain special pm lieges and poweis fm the protection of the 
houses and of their members against interference and for the 
more effecti\c discharge of their duties 2 These gradually 

Report of the Co il I ndustrv Commission (Great Britain), II, -Pur/iawreM/- 
ary Papers (H)1<J), Cnul 3(>0 p 10‘j0 

*“Parliainentm prn ikge is Uil sum of the peculiar lights enjot cd bv each 
House collecLivch is i constituent part ol the High Court of Parliament, and bv 
members of etch House indiv ldu ilh , without which lhe\ could not discharge 
their functions, and which exceed those possessed b\ other bodies or individuals 
Thus privilege though part ol the 1 iw nl the land, is tu a certain extent an ex 
emption irom the ordinarv luv" Sir T EYskine Mav, The Law, Privileges, 
Proceedings and Usage of Parliament (14th ed ), p 41 
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de\ eloped during the years as the need for them arose, 
particularly as part of the pailiamcntaiy defences against 
the powers and the meddling of the Crown during the Tudor 
and Stuart periods Occasionally, however, these privileges 
took a different turn and offered a serious challenge to the li- 
berties of the subject Pri\ lieges formed in themseh es a special 
body of law and became known collectiveh as the lex el 
consuetudo Parliaments It had no statutes basis whatevei , 
indeed, it sprang originally from the authority of Parliament 
as a couit, and not as a legislate e bod> Parliament merel> 
asserted a rather vague and elastic but dogmatic conti ol or ei 
matters which affected its members and the conduct of its 
business This special law was for long outside the common 
law and a rival to it, but the two eventuall> eflccted a 
partial reconciliation, and privilege is now regarded as a part, 
albeit a separate and independent part, of the common law 
But while privilege is thus be>ond the jurisdiction of the 
ordinary courts, the exact relationship between the authoiitv 
of the courts and Parliament on some aspects of these matteis 
is still under dispute For if Parliament is conceded complete 
power and its decisions on such questions are subject to no 
judicial renew, there is little, if anything, to stop arbitiarv 
action and a gradual encroachment on the mam bodv of t^e 
law Thus w hile the courts will concede that the houses Inn e 
the , power to enforce their privileges without mteiference 
they will not admit that this implies complete control o\er 
the existence and the extent of the privileges themselves 1 

Substantially the same customary pj-jvjJcg'cs which hnd 
become recognized in England were asserted by the legis- 
latures in the English overseas colonies,- and among these 
claimants were, although at a much later date, the Can idian 
provinces Thus the Legislative Assembly of \ova Scotia 
in its first session in 1758 disciplined a citizen who had uttered 
threatening language against one of its members, and in 1759 
the Speaker asked the Governor (following the British pre- 
cedent) for an assurance that the ‘‘usual privileges” would 
be granted 3 The general practice was for the legislatures in 

1 Ibid , pp 148-75 

2 Sce Mary P Clarke, Parliamentary Privilege in the American Colonics 

3 Ibid , p gin 
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all the colonies to assert and exercise their assumed privileges, 
and for the English Government and the courts to question 
the validity of many of these pretensions 1 A senes of court 
decisions during the last hundied years, how ever, has clarified 
the situation, and there now seems to be veiy little uncertain- 
ty as to the position of parliamentary pm liege in Canada 2 

The lex ei consuetudo Paihamenii as known in England, 
unlike the major part ol the common law, has not been 
transplanted to Canada The creation of legislative bodies 
overseas did not endow those bodies with the privileges and 
powers of the English Parliament, which, as stated above, 
were primarily judicial m origin Such mention did imply, 
however, that these legislatures would need to exercise certain 
very moderate pri\ lieges w hich w ere necessary for the mainten- 
ance of order and discipline during the performance of their 
duties But these were to be protective and not punitive 
powers, for the latter were again considued to be character- 
istic of a court rather than of a legislative body 

The above restuctions on the privileges of the colonial 
legislatures apply, however, to their innate powers alone — 
their ability to assert successfully pnvilcgcs and powers which 
rest only on tradition and on lnhontwnce This is quite 
apart from their ability to define pi iv lieges and to assume 
powers by statute, which ability is limited only by the general 
jurisdiction of the legislative body The Canadian provincial 
legislatures (some ol w Inch, it mubt be remembered, antedate 
that of the Dominion by about one hundred years) thus 
enjoy a moderate disciplinary power, derived from their 
status as legislative bodies, and also an authority to confer 
wide privileges and powers on themselves by the enactment 
of legislation to that ellect All the provinces of Canada 
have passed such law s 0 

1 Ibid , pp 235-61 Sec Bcimisli Murdoch Lpi'ovic of the Lau.s of Nova 
Scotia (1832), I, 65 

2 There are mam cists on Hus subject c g Kit r hy\ Carson, 4 Moo PC 63, 
Doyle v Falconer, 4 Moo PC (N S 1 205, Baiton \ Taylor, 11 App Cas 
197 , Fielding v Thomas [18‘)b] \ t <-00 

8 In the early >ears ol the lcdci 11 1011 , the Dominion Government disillowcd 
80 rae provincial acts of Onlni 10 Quebec, and M mitoli 1 w hich sought to establish 
privileges of the legislatures ot the'*, province 0.1 the grotrd tbit they were 
ultra vires Other such lets \\< rc allowed to •'land Nova ScoLia, whose lav/s on 
the question antedated Conlederation, could not be subjected, foi example, to 
these attentions 
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The inherent privileges of the Dominion Parliament wert 
of the same moderate proportions as those allowed to other 
colonial legislate c bodies The British North Amenco Act, 
hove\er, made explicit provision for the immediate addition 
of statutory powers and privileges on a substantial scale 
Section 18 read as follows “The privileges, immunities, and 
powers to be held, enjoyed, and exercised by the Senate and 
by the House of Commons and by the members thereof 
respectively shall be such as are from time to time defined b\ 
Act of the Parliament of Canada, but so that the same shall 
never exceed those at the passing of this Act held, enjoved, 
and exercised by the Commons House of Parliament of the 
United Kingdom of Great Britain and Ireland and bv the 
members thereof ” 

In 1868 the Canadian Parliament enacted a law which 
gave to each of the houses, in almost the identical woids used 
above, the powers, immunities, and pn\ lieges enjoyed b\ the 
British House of Commons at the time of passing the Bt i Lis.h 
North America Act “so far as the same are consistent with 
and not repugnant to the said Act A iurthei section stated 
that these were part of the general and public law ot Canada 
and “it shall not be necessary to plead the same, but the 
same shall in all Courts m Canada and by and befoie all 
judges be taken notice of judicially ” The act also protected 
the publication of any proceedings against end or cnnunal 
suit if these were published under the order or authonU of 
the Senate or Plouse ot Commons 

1 hts was ikaVtfN ed at the 6V£irre year by an act 
to give to the Senate or to any select committee on pm ate 
bills of the Senate or of the House the power to exinuni 
witnesses on oath 2 In 1873 the power to examine witnesses 
on oath was extended to any committee of either house J 
This latter act was disallow-ed by the British Government on 
the ground that it was ultra vires, in that it tried to give 
powers to the Canadian houses which w r ere not possessed in 
1307 by the British House of Commons The earlier act had 

l Can Statutes, 31 \ ict , c 23, Section 1 The last clause (in quot it ion marts ) 
creates a limitation which may not have been implied in the B N A Act 
ibid , 31 \ict , c 2-i 
3 lbid , 36 Viet , c 1 
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been, in fact, ultra vncs also, although it had been allowed to 
stand The sequel came in 1875 with an amendment to the 
British North Arneuca Act, which repealed the original 
Section 18 and substituted another to the eftect that the 
privileges, immunities, and powcis ot the Canadian Parlia- 
ment and its members were never to exceed those enjoyed 
from time to time bx the British House of Commons 1 
Another section confirmed the earlier Canadian act of 1868 
noted above Inasmuch as the Bnlish House of Commons 
in 1871 had gi\en to its committees the pow'er to examine 
witnesses on oath, 2 the Canadian Parliament was able m 1S76 
legally to endow its committees with the same power 3 

The privileges, immunities, and powers of the Houses of 
the Parliament of Canada are thus potentially those of the 
British House of Commons, although their primary base is 
statutory and not established custom and inherent right 
They can, of course, be incicascd beyond those of the British 
House by constitutional amendment Cunously enough, they 
cannot be so readily extended as those of the provincial 
legislatures, for while there may be some implied limitations 
on the latter, the} could be greatly augmented by legislative 
act of these bodies themselves The Dominion might, of 
course, disallow so presumptuous a piece of legislation 

The privileges, immunities, and powers of the Canadian 
Parliament fall into two chiel categories (a) those of indi- 
vidual members of cither house, (b) those ot the Senate or of 
the House of Commons as a bodv 4 Thcv are virtually but 
not quite the same lor each house,’ and the discussion which 
follows wfff, for the sake ot convenience, cleat only with the 
privileges (including “immunities and powers’’) of the 
Commons 

(a) Privileges of the individual member 

Some of these are designed to enable the member to attend 

'■Supra, p 140 

*Bnt Statutes, 34 35 \ irt , c 81 
s Can Statutes, 34 \ ict i 7 

4 See Bounnot, Parham, n'arv P rondure and Piaihn pp 143 73, Arthur 
Beauchesne, Rules and. harm', ot the House of Commons oj Canada (3rd ed ), 
PP 79-86 

s The privilege of the Commons to settle conti overted election cases, for 
example, could clearly not be a privilege of the Senate 
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to his parliamentary duties without interference He cannot 
be arrested or imprisoned under civil process while Parliament 
is in session or w ithm a reasonable time going to and return- 
ing from the session This gives him no protection against 
arrest in any criminal action or for any indictable offence , 1 
although, if he should be arrested, that fact must be at once 
reported to the Speaker A “reasonable time” in England 
has traditionally been considered to be forty da\s, which, 
with existing transport facilities, would appear moie than 
adequate A member does not have to serve on n jur> during 
the session, nor at such times can he be compelled to attend 
court as a v ltness although, if necessary, the House w ill gn e 
its permission for him to absent himself for such a purpose 

Other privileges are meant to encourage the member to 
speak and act freely without fear of undesirable consequences 
The most vital of these by far is his right of freedom of speech, 
that is, an immunity from an> legal piosecution for an> thing 
he sa>s or does in his work as a member in the House or on 
its committees The assumption is that occasional abuses ol 
this privilege will be more than compensated for by the gain 
in complete frankness in discussion A few restrictions do, 
in fact, exist, but these are to promote moie oiderlv debatt 
and the proper and seemly conduct of government Members 
cannot be assaulted, or insulted, or threatened in the House 
or going to or from the House 2 To offer a bribe to a member 
— or for a member to accept a bribe — is a breach ol pnv liege 
and regarded as a “high crime and misdemeanor ” These 
privileges are also extended to any who attend the House 
under its orders, such as, for example, a -witness beloie the 
House or a committee ol the House 

(b) Collective privileges of the House 

These privileges concern the House as> a corporate bode, 
and their breach is usually designated by the word “con- 
tempt,” a term used in much the same sense as the more 
familiar “contempt of court” applied to judicial proceedings 

^ee statement on the occaston of the arrest of Fred Rose, M P Can II m 
C Debates, March 15, 1946, pp 4 8 

2 For an alleged threat against a member, see ibid , Feb 1, 1939, p 519 
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Contempt is an invasion of the rights of the legislature as a 
whole, disobedience to its orders, or disorderly conduct beiore 

or within it 1 

The fundamental collectn e privilege of this nature is the 
maintenance of order and discipline in the House, for clearly 
the legislature could not function if it had no authority to 
compel obedience from its members The mildest exercise 
of this power is when the Speaker calls a member to order, 
and this will occur a number of times before the Speaker 
moves on to sterner measures If necessary, he will then 
threaten to "name” the offender, that is, to call him by name 
instead of using the name of his constituency If this threat 
fails, the member is named The abashed member is there- 
upon led from the chamber by the Sergeant-at-Arms and the 
House decides what disciplinary measuics shall be taken, the 
initiative being with the senior A I mister present 2 The 
House may suspend the offendei for the sitting, or for a much 
longer time, or may even expel him 

The House of Commons has always had the power to 
regulate its own intei nal concerns, including the right to 
decide w-hether a person elected should be allowed to take his 
seat The power of expulsion is closclv associated with this 
refusal to admit, and in either contingency’ the rejected 
person may run again as a candidate and be again elected — 
and conceiv ably be again refused admittance The House had 
formerly the pm liege to try nil cnntro\ erled election cases, but 
this right fas already noted) has been passed over to the 
judiciary in order to secure a more impartial and expeditious 
tnal 3 

Another kind of contempt proceeds from outside the 
House, and may consist of scandalous or libellous reflections 
on the proceedings, or on the members in their capacity as 
members Inasmuch as attacks of this kind on a member 
may be construed as attacks on the pm lieges of the House 
as a body, the line between personal and collective privilege 

*See R Luce Legislative l»s im»h s, pp 4Q 1 ) 113 

*Liguon Lacombe, U F , wis n inn d and sii^pi nd< J m 1942, Can. II ol C 
Debates, March 24, l l )42, pp IbOl 7 Tor an i arhi r case, see Paul BilLev, 
Persons, Papers and Things, pp 1 7 

l Supra, pp 382-3 
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is here not very clear Members are, indeed, inclined to 
overwork this privilege by raising a wide variety of petty 
questions as alleged infractions, although, on balance, these 
protests do little harm and frequently enliven the proceedings 
and start the House on its day’s work in a more cheerful 
frame of mind 

Breaches of privilege committed by persons outside the 
House may be followed up by summoning them to appear 
before the Bar to explain or to justify their action If guiltv, 
they may be punished by a public reprimand, delivered by 
the Speaker, or they may be imprisoned, although they 
cannot be kept in custody after the House has prorogued 
There is nothing, however, to prevent the House at its next 
session from re-committing the offender to gaol for further 
punishment 



CHAPTER XVIII 


THE HOUSE OF COMMONS PROCEDURE 

The close similarity between British and Canadian political 
institutions and the tendency of the latter to cherish inherited 
traditions and precedents are nowhere so vividly illustrated 
as in the conduct of legislative business From the first 
meeting of a newly elected Parliament to the moment of its 
dissolution an enormous number of British practices are 
followed as scrupulously' in Canada as in the Mother of 
Parliaments itself It has always been so, 1 and the general 
principle is still observed that whenever a matter of legis- 
lative practice or procedure is not covered by the Canadian 
rules, the usages and customs of the British House will be 
followed so far as they are applicable 2 The original justifi- 
cation was, of course, that these were pari of the great 
political inheritance which no Canadian, whether of British 
or French extinction, wished to lorego, and to this must now 
be added an uninterrupted Canadian custom reaching back 
almost two hundred years to the first Nova Scotia Assembly 
in 1758 The most colouriul of these venerable customs are 
those wdneh appear as part of the opening procedure of a new 
Parliament 

Opening of Parliament 

The members of a newly elected House of Commons 
come together when summoned bv the Govemor-General-m- 
Council, and they at 'once sign the roll and take the oath 
administered by the Clerk of the House After a short lull 
in the proceedings, three sharp knocks are heard on the door 
of the Commons chamber, and it is opened to admit an 
official of the Senate, the Gentleman Usher of the Black Rod 
He walks up the centre of the chamber and announces, both 

‘Note the immediate a^s< rlion by the first A^scmblv 01 Nova Scotia of the 
right to exercise and enjov the privileges of the House of Commons 

s Canadian House of Commons, Standing Older No 1 There arc, as will be 
seen later, important differences as well between Canadian and British practices 
Arthur Beauchesne Rules and ?ortns oj the House of Commons of Canada (3rd 
ed ), pp 1-5 
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m English and m French, that the Deputy of the Governor- 
General 1 desires the presence of the Commons m the Senate 
chamber The members of the Commons then pioceed as 
requested to the other house, where the Speaker of the Senate 
makes the following announcement 

His Excellency the Governor-General does not see fit to 
declare the exuses ot his summoning the present Parliament 
of Canada until the Speaker of the House of Commons shall 
have been chosen according to Law, but this afternoon, at 
the hour of three o’clock m the afternoon, His Excellency 
will declare the causes of his calling this Parliament 2 

The members of the House thereupon retire to their own 
chambei to elect a Speaker This does not take place e\ erv 
session, but only for each newly elected Parliament or, of 
course, at other times if it should become necessity to fall a 
vacancy The House, which is as yet unorganized, is pic- 
sided o\er b> the Cleik who points to the proposer and 
seconder of the candidate for the speakership, the proposer 
being cumentionally the Prune Minister and the secondei a 
member of the Cabinet In early times m the pro\ inces it 
was not uncommon for more than one candidate to be nomi- 
nated, but this has neier happened in the Dominion Any 
member of the Commons may, of course, speak on the 
nomination, and almost imariably 3 the leaders of the Opposi- 
tion parties express their appro\al The designated membu 
ha\ ing been declared elected, the mover and seconder conduct 
him to the Speaker’s chair He theieupon thanks the House, 
and (following a very old English tradition) “disables” himsjf 
by expressing his unworthiness for the high honour 1 he 
following is a typical utterance by a rCcent Speaker 

Ladies and gentlemen of the House of Commons, it is with a real sense of 
gratitude that l accept, in all humility, the bestowal of this high honour 
Yet, gratitude is here tinged with anxiety So many distinguished gentlemen 

l lhcre art two Deputies of the Governor-General, namel} the Chief Jn Ucc 
and (.he Senior Puisne Judge of the Supreme Court On the hr^t occ'i'non on 
which either one of them attends the Senate after his appointment, the com 
mission granting his powers is read b> the Clerk of the Senate in the presence ot 
Dotn houses 

2 Can H of C Journals, Sept 6, 1945, p 7 

3 In 1936 Mr R B Bennett, Leader of the Opposition, disapproved =trongh 
of the candidate nominated Ca?i H of C Debales, Feb 6, 1936, pp 6-10 
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have graced this chair that I would falter before the prospect of succeeding 
them were I not, while truh conscious of mv own unworthincss, gieen 
assurance by my knowledge of the genu inch fair and considerate attitude 
of my honourable colleagues m this House Strengthened, therefore, b> 
your enlightened advice and counsel, guided b\ the wise decisions of my 
eminent predecessors I dare hope to preside o\er the proceedings of this 
august assembly with impartiality and justice to uphold British parlia- 
mentary traditions, to be, in truth \our worlhv spokesman 1 

These remarks being concluded, the mace is then placed 
on the table before the Speaker 1 lie mace is the symbol of 
the Speaker’s authority, and accompimes him on all formal 
occasions It leates and enters the House with him, being 
carried before him by the Sergeant-at-Arms, and it reposes 
in his chambers between sittings and sessions of Parliament 
When he lea\ es the chair, it is placed on the iests at the end 
of or “under” the table 

In Great Britain the Speaker is repeatedly re-elected 
irrespective of paity changes or his own party affiliation, 
but in Canada a new Speaker is usually chosen for each 
Parliament, 2 and he ne\er comes trom an\ but the Govern- 
ment party 3 The Canadian practice his at least one great 
advantage, in that it enables Pailnment to alternate moie 
frequently the Speakers fiom English and French Canada, 
a custom which has been legularly observed in recent years 
It is supplemented b> the mle that the Deputy Speaker 
must possess a “full and practical knowledge” of the lan- 
guage which is not that of the Speak* l 1 The duties of the 
Speaker as well as the natuie ot the i tiles he enforces 
have been well stated bi Mr R B Burnett 

The duties of a Speaker ar«. \<_rv onuous The Speaker ol our House 
first of all has to preside o\ci our deliberations Hi must protect the person 
of the members from insult He must nnintim decorum In addition 

to that he must put e\eiy question to the House that has to be considered 
by its members, any motion or resolution must be read by him His 

l Ibid , pp 12-13 

2 One Speaker, Rodolphe Lcniitux, held the olhcc for three Parliaments, 
and there are other exceptions 

‘Sir Wilfrid Laurie r stated that In had appioaehcd Sn John A Macdonald 
with the suggestion that the Camdian House should lollow the English practice 
of permanenev, but Sir John did not labour it Can H of C Dtbahs , Jan 20, 

1909,p 2 

‘This fast provision is contained in a standing order (No 56) of the House 
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second dutv is to see that the conduct of debate is maintained in accordance 
with the rules and practices of this House He must have a kiowled^c 
of the written rules, that is the standing orders and rules of the House of 
Commons which are embodied in the little volume which I hold in mv hand 
That as wc lawyers might sa^, is the lex senpta, the written law governing 
the House of Commons in the conduct of d< bate But there is a great bodv 
of law which is not written a great body of precedent which has to do 
with the conduct of debate There is that accumulation which lias come 
down, as Si r Wilfrid Launer said, during all the ages to which we must pav 
regard and respect The Speaker is the guardian of the powers the 

dignities, the liberties and the privileges of this House of Commons 1 

The Speaker sits on a dais at one of the narrow ends of 
the rectangular Commons chamber The members of the 
Government party sit on the long side to the Speaker’s right 
and face across the chamber where the Opposition parties 
occupy the other long side to the left of the Speaker Oc- 
casionally, when the Government supporters are v erv 
numerous, they fill not only the entire right side but spread 
over to the far left as veil The Prime Minister occupies i 
desk one-third of the way down the chamber from the 
Speaker, he is flanked bv the Cabinet Ministers, and the 
Leader of the Opposition is directly opposite, supported bv 
his chief assistants Other Opposition parties form then 
own small groups around their respective leaders Slightlv 
in front of the Speaker on the central floor v hich div ides tin 
right side from the left is the table of the House holding the 
mace The chair of the Clerk of the House (occupied b} the 
Chairman of Committees when the House is in Committee) 
is at the head of the table, and at the right of the Clc rk is 
the Clerk Assistant In almost the exact middle of the House 
are the small tables for the reporters'* of the debates, and, 
finally, near the entrance or “bar” of the House, sits the 
Sergeant-at-Arms Galleries occupy all four sides of the 
chamber 

The House breaks up after the Speaker has made his 
speech from the chair, and it reassembles shortly before the 
time appointed by the Governor- General Again the 
Gentleman Usher of the Black Rod knocks, enters, and walks 
up the centre of the chamber On this occasion, however, he 

l Can H of C Debales, Feb 6, 1936, pp 3-4 
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bows profoundly three times as he progresses, and his message 
announces that the Governor-General (and not his Deputy) 
desires the attendance of the House in the Senate He backs 
out gracefully, bow mg three times as he does so Once again 
the members of the House go to the Senate chamber But 
now, being organized, they go m more orderly fashion, pre- 
ceded by the Sergeant-at-Arms (bearing the mace), the 
Speaker, and a small retinue This time the Governor- 
General is present, usually in full regalia and sunounded by 
the utmost that Ottawa can offer m ceremonial splendour 
The Speaker immediately announces his election to the 
Governor-General, and claims on behalf of the members of 
the House “all their undoubted rights and privileges, es- 
pecially that they mav have freedom of speech in their 
debates, access to Your Excellences person at all seasonable 
times, and that their proceedings maj receive from Your 
Excellency the most favourable consideration ” These the 
Governor graciously confirms to the enormous relief of all 
concerned The time-honoured demand tor the pnv lieges of 
the House is taken almost verbntim from the English Parlia- 
ment 1 but it is there preceded bv a request for the royal 
confirmation of the choice of the Speaker-elect An early 
refusal of Lord Dalhousie in Lower Canada to confirm the 
choice of Louis Papineau as Speaker, led to that province 
dropping this request a few years later in 1841 2 It has nev er 
been used m the Dominion Parliament 

The Governor-General then reads the Speech from the 
Tfesona TV. vs vs stetvwve-v.t, -dvated, by the. Prvne. "> UvAstev 
and doubtless approved by the Cabinet, which reviews con- 
cisely the state of the nation and lecitcs in fairly geneial 
terms the programme which th<_ Cabinet proposes to submit 
to Parliament m the coming session l'he reading being 
concluded, the Commons return to their chamber at the 
other end of the building 

*Sir W R Anson, The Laai and Custom of ihi Constitution (4th ed ), I, 

pp 67-8 

2 Sir J G Bounnot, Parliamentary Proud lire 1,3rd ed ) pp 184-6 Some 
provinces have the Lieutenant-Governor approve the choice of Speaker, others 

do not 
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The Speaker then informs the House that he has attendi d 
the Governor and has there made the usual claims on its 
behalf for the customary privileges, which His Excellency 
“was pleased to confirm ” At this point the Prime Minister 
moves for leave to introduce Bill No 1, “respecting the 
administration of oaths of office ” The motion is agreed to, 
and the bill is read the first time This bill does not exist 
except by title, and the same phantom bill is introduced at 
the opening of every session at Ottawa as at Westminster 1 
It signifies the immemorial right of the House of Commons to 
attend first to its own business before considering the affairs 
of the Crown The Senate also has its pro forma Bill No 1, 
“a bill relating to railways,” which enjoys the same fleeting 
honour The independence of the House being thus vindi- 
cated, the Speaker announces that when he attended the 
Governor in the Senate, the Governor had read the Speech 
from the Throne, and adds that “to prevent mistakes” he 
has obtained a copy The Speech is then presented to the 
House by the Speaker, and a decision is made on the time 
when it will be further considered 

The next move is the appointment of a special committee 
of Government and Opposition members 2 to draw up thi 
membership of the standing committees of the House \ 
few incidental pieces of business bung this sitting to a close 
At the next sitting the House begins to settle down to 
work The Ministers table their departmental reports copies 
of international agreements, communications of a special 
nature, orders-m-council, and similar documents Some 230 
of these were brought down on the ^econd div of the 1047 
session Consideration of the Speech from the Throne is the 
next order, and a special motion giv mg it precedence o\ cr 
all other business is passed An Address in reply will be 
moved and seconded by two private members on the Govern- 
ment side, it will be debated, frequently at great length, and 
carried on a party vote The committee which was to draw 
up the membership of the standing committees makes its 
report without delay and it is accepted by the House 

‘The Canadian provinces follow the same practice As a foimal piece dull 
this goes back in England to 1603 Ibid , p 187n 
z These will be party whips, infra, pp 418 19 
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COMMIITLLS OF 1HE HOUSE 

The Standing Committees are distinguished by the fact 
that they are appointed in ad\ ance ior “the consideration of 
all subjects of a paiticulai class arising in the course of the 
session M1 Their number and the titles the\ bear are governed 
by the standing orders of the House and change \ery little 
from year to >ear There are at present (1947) twelve of 
them and tv\o Joint Standing Committees, that is, com- 
mittees with a combined Senate and Commons membership 
The names suggest the subject-matter with w'hich each of 
them is concerned — Public Accounts, Agriculture and Coloni- 
zation, Industrial Relations Standing Orders Banking and 
Commerce, Pm ate Bills, Pri\ lieges and Elections, Marine 
and Fisheries, etc — and the s tine is tiue of the two Joint 
Committees, on the Libiarv and on Punting The number 
of members on a committee is large,- \ar>ing usually from 
thirty-five to fifty or si\tv Each has a predetermined 
quorum of about one-third of its total Alembers serve on 
more than one committee, they are placed on those which 
deal with the topics in which thev (and their constituencies) 
are interested, and the same members go back >ear after 
year on the same committees The Gmcrnment members 
are in the majority on everv committee, all parties being 
represented in approximately the same proportion as their 
relative membership in the House 

The Standing Committees nia> be supervisor}, such as 
that on the Library , but the bulk of them are legislative and 
to some degree inv estigatorv Thcv inquire into and study 
any matters referred to them, the} muv send lor persons, 
papers, and records and the} make leporls to the House — 
but they are strictly limited b} the terms of reference under 
which they are instructed 7 here has been a slight tendency 
in recent years to refer some of the estimates to an appropri- 
ate Standing Committee with the purpose of widening its 
scope and enabling it to discuss all matters which come under 

‘Beauchesne, op cit p 104 

2 Some years ago the. number oi members on m-inv of these committees was 
very much larger , one had 182 member-, another, 130 etc 
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the department conctmed 1 The committees cannot meet 
while the House is sitting without obtaining special per- 
mission, and they cannot function after the House has been 
prorogued All members of the House may attend the 
meetings of any committee without taking part in the pro- 
ceedings, although they are customarily barred when the 
committee deliberates and is preparing its report Com- 
mittee meetings are also as a rule open to the public 

While the Standing Committees are superficially im- 
pressive, they are, in fact, not a very important part of the 
legislative machinery 2 From time to time one or more 
committees may be \ery busy and will prove extiemelv 
useful, but their activity is sporadic and uncertain Years 
may elapse without some of them holding a single meeting 
In 1942 six Standing Committees did not meet at all 4 he 
Debates, Public Accounts, and Fisheries Committees did not 
sit for many years, and the Committee on Industrial and 
International Relations went eight years without a meeting 
In 1943 three of the Committees were not called together 
until 115, 123, and 171 days respectively had passed aftei 
the opening of the session The Committee on Agriculture 
and Colonization sat for a total of seventy -one days in eight 
years, or an average of only nme days a year 3 

There is a definite need for a thorough reconsideration of 
the functions and composition of the Standing Committees 1 
There are probably too many of them, they most assuredh 
are too large, they are not nearly as useful as thev could be 
made jf they were brought more deCmteb mlo the orbit oi 
the House’s activity 5 Many more bills could be referred to 
them, it is possible, although by no means certain, that thev 
might be usefully invoked for the consideration of depirt- 
mental estimates and accounts, and their effectiveness would 

^his ha« been done on several occasions with the Standing Conunitti i on 
External Affairs Can H of C Debates, Ma\ 10, 1946, pp 1394 6 

2 Thcv are of almost negligible importance, for example, if compaicd will) 
committees in the United States Congress 

*Ibid, Jan 29 Feb 11,1943, pp 8 9,341, Jan 31, Feb 21, 1944, pp 20, 
680-1 Nov 13 1945, p 2084 

4 Scc Brooke Claxton, John Bracken, ibid , Feb 9, 1943, pp 291 7, March IS 
1946 pp 35-6 

6 Si_e J M Macdoncll, ibid , Dec 18, 1945, pp 3720-2 
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be enormously enhanced b\ giving them a skilled secretariat 
which would be at thur disposal both dunng and between 
sessions The success which has attended the occasional 
operations of some of the St inding Committees forms the 
surest indication of what impi moments are possible 

The Select Special Committers of the House are much more 
useful bodies, for the} aie called into existence by special 
needs, and there is adequate work imppcd out for them to do 
The distinguishing mirks of the Select Committee are thus 
its ad hoc nature and the nan ow ness of its field, for it is 
usually appointed to consider or investigate a particular 
topic, petition, or bill Some of the Select Committees tend 
to resemble Standing Committees in that they may be set up 
from session to session, and the} may, sa>s Beauchesne, be 
“turned into Standing Committees by instructions enlarging 
the original order of reference ”* In recent Parliaments the 
Reconstruction Committee, the Social Security Committee, 
the War Expend ltuies Committee, and the Committee on 
Radio Broadcasting have all 1m en in this uncertain category, 
and may be design ited Select Sessional Committees to indicate 
a greater degree of permanence than is the lot of the ordinary 
Select Committee 

Inasmuch as the chief tunction of the Select Committee 
is investigation, it max be considered to be the parliamentary 
prototype of the cxecutn esRoval Commission It differs from 
the Commission not on]} in its method ol appointment, but 
also, of course, m personnel, tor its me mhers are all in Parlia- 
ment and are ob\ mush woiking only puit-time They rarely 
possess the cxpcitise whuh olten chaiaclenzcs the members 
of a Commission , indeed, it is not inhequent to find that one 
of the main tasks of the Com mi Lice is the education of its 
own members 2 The result is that the Commission will 
probably be used for wit lei investigations or those calling for 
more specialized qualities, while the Select Committee is 
preferred for the study of a specific situation which has been 
brought to the attention oi Pailiument This is, however, 
only a tendency, and no haid and fast line of distinction is 

1 Beauchesne, op ut , p l l >‘) 

2 The Select Committee on tin Ci\il Ser\icc in l l *3S is an c\t c llent example 
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observed in actual practice 1 1 here is not the slightest doubt 
that investigations by Select Committees ha\e often been ol 
substantial help to the Cabinet and to Parliament in the 
drafting of new legislation and the modification of existing 
statutes 

The Mouse and the Senate may decide to appoint a Jo.nl 
Select Committee made up of members from both chambers, 
a device which has obvious advantages m preventing waste 
of time and duplication of effort Despite a recent outbre ik 
of these bodies, they hive been used rather mlrequcnth 
In 1945 a joint Commits e was appointed to choose a design 
for a Canadian flag, in 194b and 1947 another of thc-c 
committees was set lip to examine and consider the Indi -n 
Act and to report on a number of specific problems relating 
to Indian administration, and in 1947 yet another was s L t 
up to consider human rights and freedoms 

A committee of an entncl> different kind and the most 
important by f ir is the Committee ot the Whole House, thrt i- 
the entire House ot Commons acting as a committee and not 
in its ordinary capacity "I he membership is oi cour«i 
identic il with that ot the House, but certain procedural 
practices are different The presiding ofheer of the Com- 
mittee oi the \\ hole is not the Speaker, but the Chairman oi 
Committees, who is the Deputy Speaker, and, as a nsult 
when the Mouse is in Committee the mace is not on but 
under the table Members in Committee may speak anv 
number of times on a measure, although the discussion must 
be striclJv relevant to the particular item which is being 
considered 'I he discussion in Committee is apt to become 
more informal the speeches are short and to the point, 
and although under the rules all members must addie’-s thi 
L hairman, this is relaxed in actual practice and the me-mbi is 
commonly address one another, ask questions, and receive 
direct answers 

The special function of the Committee of the Y\ hole is 
the discussion of details, and its more flexible proceduies aie 
designed with that m mind All measures for the raising and 

‘A St I. ct Committee (on Price Spreads; in ly34 was continued alur pioru 
gation b bung trim-, formed i'ito a Ro\al Commission 
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spending of money must be hist considered in Committee, 
and also “any other questions which, in the opinion of the 
House, may be more filh discussed m committee, are dealt 
with in that manner ’ 1 Public bills will usually be consideied 
m Committee of the Whole follow mg the second reading 
The Committee of the Whole House functions m three 
capacities 

(1) As Committee of Supply, when it is concerned with 
the departmental estimates, that is, the xotes or grants of 
proposed expenditures which the < .c\ eminent requires for 
the coming year This Committee and that on Ways and 
Means are constituted immcdiutch following the passage of 
the Address in reply to the Speech fioni the Thione 

(2) As Committee of TT r uyA ard Munis, when it is con- 
cerned with the raising of monex ior public use b> the 
imposition of taxes and when it also authorizes the payment 
of the sums made necessarx bx the giants xoteel by the 
Committee of Supply 

(3) As Committee of the Whole House m its oidmaiy 
capacity, when it deals xxith neithei supply nor xxa^s and 
means but other matters which max piopeilx be lefencd to it 
In actual practice these mattus aie almost entirely confined 
to the consideration of resolutions pi (.ceding the introduction 
of money bills and the consideialion ul public bills, clause by 
clause, folloxxing the second leading 

Rules oi inc IToisu 

The adxantage xvhieh the Cox eminent has on all com- 
mittees is fairly typical of the genual ia\ ours which it enjoys 
in all parliamentary actiwtx, the extent of these favours 
being determined m laige measuie by the iuIcs which Paiha- 
ment follows m transacting its business The rules hold the 
balance between the rights of the prixalc members and the 
rights of the Cabinet, but the balance tends to lean con- 
sistently to one side and help the Cabinet get its measures 
passed and its supplies voted, for whatever else happens the 
government of Canada must go on A 1 embers of all parties 

'Beauchesne, op ci( , p 159 
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accept this gesture to majority rule as inevitable, although 
their stoicism naturally will not prevent them from protesting 
and disputing over any optional privileges and interpre- 
tations which the rules may allow There is thus a constant 
pressure from the Go\ eminent side to dispose of Government 
business and an opposing pressure by the private members 
to slow it up or to shelve it temporarily for their o\\ n fav ourile 
projects Somewhere between the two a tanly amicable 
compromise is usually' found It must, however, be realized 
that Government measures may and usually do furnish 
private members on both sides of the House with a wider 
opportunity for discussion than do the private member bills 
and resolutions, which are often more restricted in both scope 
and appeal 

The rules oi the House set aside so many days and puts 
of days of the w'cck foi the special use of the Government and 
of private members respectively They also provide, how- 
ever, that after four weeks one of these days (Ihuisdav) 
becomes a “Government day” instead of a “Pmatc Member 
day ” Unfoi tunately, Parliament always opens on a Thurs- 
day, so that one of these four day's is immediately lost to the 
private member The debate on the Address m reply to tin 
Speech from the Throne may encroach on one oi two moie 
cherished Thursdays, but as most of this debate is fully 
utilized by pnvate membeis, their grounds foi complaint on 
this score arc not very substantial Not many weeks alb r 
the session opens, however, further encroachments occut, 
when the Prune Minister moves that on Wfdnesrl iv^ land 
perhaps on Mondays also) Government notices of motions 
and orders shall have precedence over all but certain classes 
of business This leaves only an odd hour or two m the w eek 
for the consideration of the measures of the private members 
Complaints such as the following are not unusual 

Before last session I placed a notice on the order paper at least six 
weeks prior to the meeting of the House It had only reached the top 
of the list, about to come on for discussion, when the Prime Munster rose 
and moved that all further private members' days be taken away 1 his 
year I thought I would make sure, and I therefore placed a resolution on 
the order paper three weeks alter the close of the House That surely was 
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plenty of time On Ju'y 25 I sent the notice m No.v I am second on the 
list and my resolution may or mav not be heard I do not think it will be 
And twenty-five membirs with resolutions below mine cannot possibly 
be heard 1 

Protests of this kind are never wanting, but the Go\ em- 
inent will almost inv ariably persist in its motion The reason 
is very evident the Government’s business is both extensive 
and urgent, and the parliamentary session is fleeting The 
Prime Minister made the follow ing reply to the above speaker 

A good deal has been said on this motion with respect to the rights of 
private members Odd as it mav seem, I think something ought to be said 
as to the rights of the Gcnernment In the first place, may I point 

out that it is over a month since this Parliament assembled In that time 
the Government has not been able, until to dav, to bring foruard a single 
Government measure That has not been the lault of the Go\ernmcnt, but 
has been due to the fact that the entire time has been occupied bv private 
members speaking in the debate on the Address in rcplv to the Speech from 
the Throne and on the motions with respect to the Ban gun contr ict 
Getting on wulh Supply is one of the major obligitions of a Goeeinment 
At the end of the session there is an outcr\ if the Go\ernmcnt have a great 
deal of Supply left We ha\e not had opportunity thus far to get into 

Supply at all 2 

The business of Parliament — and of the Government — 
is also greatly expedited by the rules of debate 3 Only certain 
specific motions are debatable, speeches cannot be read, 
members cannot speak twice on the same question these 
and other rules of a similar kind eliminate much needless 
discussion In 1927 the House introduced a drastic curtail- 
ment, whereby no one is allowed to speak tor more than forty 
minutes except “the Prime Minister and the Leader of the 
Opposition, or a Minister moving a Government Order and 
the member speaking in reply immediately after such Minis- 
ter, or a member making a motion of ‘No Confidence’ in the 
Government and a Minister replying thereto ” While this 
favours the Cabinet and may cause occasional hardship, 
there can be little doubt that most speakers can make their 
contributions quite adequately m the time allowed A few 
extra minutes may, in fact, be obtained by the unanimous 
consent of the House if the speech is noteworthy 

‘A W Neill, Can H of C Detain, Feb 14, 1939, p 911 

5 W L Mackenzie King, ibid , pp 915-16 

•See Beauchesne, op cit , pp 87-115 
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A further limitation which greatly strengthens the 
command of the Cabinet over the time of the House is the 
closure, a device used to terminate excessive debate 01 
systematic obstruction It was originally introduced at 
Ottawa in 1913 in order to bring the Borden Naval Bill to i 
vote after a continuous session of the House (except for 
Sundays) of about two weeks The closure is applied as 
follows Any r Minister, who has given notice at a previous 
sitting of the House of his intention, may move that the 
consideration of the matter under discussion in Committee 
shall not be further postponed or that the debate m the 
House shall not be further adjourned This motion is not 
debatable and must be voted on forthwith II passed, the 
discussion or debate on the main question may be resumed 
but speeches are henceforth limited to twenty minutes, and 
a vote must be taken on or before two o'clock the following 
morning 

The value of the closure lies not so much in its actual use 
(which has been rare) as in its presence m the rules ot the 
House and the know ledge that the Government may invoke 
it whenever necessary Curiously enough, there are times 
when the Opposition may desire to have the closure applied 
m order to give the party a point of attack Thus in 1932 
when the Liberals wished to call attention to the extreme 
provisions of the Relief Bill, they obstructed its passage in 
order to force the Government to apply the closure and thus 
demonstrate still further the autocratic tendencies ol which 
the Opposition was so loudly complaining 

The regularity and certainty of the party vote on both 
sides are to a large degree maintained, as stated m an eadic 
chapter, through the caucus, and they are ensured on the 
floor of the House by the activity' of party officials called 
“whippers-in” or, more commonly, “whips ” These aie 
constantly checking on the party members, summoning them 
to caucus, discussing their grievances with them, arranging 
for their order of speaking, 1 and making certain that thev arc 

‘The Speaker is usually given a list of speakers b\ the whips mil Ik en 
dea\ours to hear them alternately pro and con According to the ruli s nc ^rvrs 
the floor to the member who happens to "catch his c\e ’ but the pi occ ss ol 
selection is not nearly as casual as this would seem to suggest 
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always on hand vv hen a div lsion ( or v otc) is called The last 
endeavour is made veiv much easier by the de\ice known as 
‘'pairing ’ This is simply an agreement between individual 
members of opposing parties that ior a specified period neither 
will vote in a party division, either member or both thus 
being able to be absent w ithout weakening his party ’s voting 
strength Personal pairs are arranged between members 
themselves, official pairs through the party whips The 
Prime Minister and the Leader of the Opposition have a 
sessional pair, w hich lasts for the entire session and becomes 
operative whenever one is absent from a vote on a party 
question 1 Pairing may of course, become too con\enient 
and members absent themselves for week-ends and holidays, 
leaving those members from the distant pro\mces to carry 
the legislative burden J The use of pairing will depend m 
large measure on the part> convenience In 1947, for 
example, the Liberal majonty was so small that the two chief 
Opposition parties thought they might embarrass the 
Government by constantly threatening defeat, and an order 
was issued forbidding the pairing of members save for 
exceptional reasons Pairs are not recognized by the rules 
of the House, and a member who through inadvertence 
breaks a pair and tries to correct it after the vote has been 
recorded is not allowed to do so The Mcighen Government 
was defeated on Jul} 1, 1926, b> a vote cast under such 
circumstances 

Official hostilities between the paitics rarely overlook 
the parliamentary courtesies, not merd> on the floor of the 
House, but also "behind the Speaker’s chair" when the 
leaders, and particularly the whips, endeavour to work out 
arrangements for the conduct of business which will meet 

'Mr R B Bennett stated the terms of his pair with Mr Mackenzie King 
thus “Our pairs [were] to be in foice on all matters introduced by the Govern 
ment or for which the Go\ eminent assumes responsibility, also in connection 
with all matters introduced by the official Opposition or by any member on its 
behalf, and to apply' also w hen the Speaker is in the chair as well as in Committee 
of the Whole House on such matters ’’ Can H of C Debates, Feb 22, 1932, p 385 

*In one division on Mav 24 iVl-ib, no less than 124 members were paired 
The absence of Toronto and Montieal mrmbers (and others as conveniently 
situated) over the week ends has even led to a custom that very few divisions 
are called during Mondays and Tridavs Ibid , Feb 21, 1944, p 679, see also 
pp 676-91 
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the convenience of all parties The struggle is, indeed, often 
carried on more m the spirit of a game than a war, and the 
onlooker, after hearing a vigorous assault on a Minister earlv 
m the afternoon, may be surprised to witness a little later 
the attacker and the attacked walking together out of the 
chamber on the best of terms 

The Passage of Bills 

The basic procedure m the passage of public bills 1 is that 
the} should receive three readings in the House, three m the 
Senate, and then go to the Governor-General for his formal 
signature If the bill originates in the Senate, the order of 
passage in the two houses is, of course, reversed If one 
house amends a bill passed by the other, it is returned to 
have these amendments considered and approved, and if 
these are not accepted, the house which originated the bill 
will state the reasons for rejection Communication between 
the houses is by message, but if no agreement occurs through 
this medium, a conference will be held between representa- 
tives of each house to discuss and, if possible, to reconcile 
differences 2 If agreement is not reached, the measure is, of 
course, lost 

The introduction of a bill 3 m the Commons must be 
preceded by forty-eight hours’ notice, which appeals on the 
agenda of the House or “orders of the day” When the 
appropriate time arnves, the member must then move tor 
leave to introduce the bill, giving the bill’s title and a 
“succinct explanation” m a few' sentences of its general 
purpose Leave is almost invariably granted , 4 and the bill 
is read the first time without any debate or amendment 
being permitted There may be a vote, but the first reading 
tends to be nothing more than a formality which serves to 
bring the bill into the swirl of the House’s activity 

1 The distinction between public bills and private bills and the fuithcr di= 
tinction between Government bills and private member bills have been ilrcadv 
made and the passage of private bills has been described, supra, pp 249, J30 1 

"Bcauchesne, op cit , p 73 

3 AII possible alternatives and variations in the legislative process aie not 
attempted here, but the main outlines are stated and are, except for the-c 
possible additions, correct 

4 It was refused in 1932 Can H of C Debates, Feb 22, 1932, pp 380 5 
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This is not, however, always the first step in legislation 
A bill which involves a charge upon the people, that is, a 
bill which necessitates the expenditure of public funds or the 
imposition of a tax must first be considcied as a resolution 
m the Committee of the Whole House Inasmuch as it is a 
financial bill, a Minister 1 mo\ es that the House go into Com- 
mittee at the next sitting to consider the proposed resolution, 
adding, of course, that the “Governor-General having been 
informed of the subject-matter of this resolution, is pleased 
to recommend it to the House ” The motion is agreed to, 
and at the next sitting, again on motion of the Minister, the 
House goes into Committee to consider the resolution The 
Minister thereupon explains the general tenoi of the proposal, 
discussion ensues, and further information on the main 
purpose of the coming bill ma> be obtained This discussion 
may be carried on at some length although the rules clearly 
anticipate that it w ill be brief, toi ample opportunity is given 
at later stages for exhaustive consideration The resolution 
is passed, reported to the House, and re id a second time 
The motion for leave to introduce the bill is then made at 
once, and the bill is thereupon read for the first time 

The second reading of a bill is normalh its most important 
stage, and it presents the opportunity for full and lengthy 
discussion The debate on the second reading, however, is 
confined to the principle ot the proposal and any attempt to 
discuss details or to deal with the clauses seriatim will be 
ruled out of order The bill ma\ be defeated on this reading, 
but the conventional wav ot accomplishing the same purpose 
is to move an amendment that the bill be read “this day six 
months” or after “any other teim beyond the probable dura- 
tion of the session ” 2 It is also possible to move a resolution 
in amendment to the mam motion “declaratory of some 
principle adverse to, or differing from, the principles, policy, 
or provisions of the bill or otherwise opposed to its 
progress ” 2 

If the House gives a bill a second reading, it has thereby 

‘BNA Act, Section 31, supra, p 231 

a Beauchesne, op cil , p 228 

3 Ihd f 
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expressed its approval of the general aim of the bill The 
next logical question to be answered is whether the measure 
ns proposed will best cairy out this purpose 1 he following 
stage must therefore be dev oted to a discussion of the detailed 
provisions To accomplish this, the bill will now follow one 
of several routes depending upon the type of bill, the nature 
of the subject-matter, the information in the possession of 
the House, and other factors 

(1) It may go directly to the Committee of the Whole 
House Here it will be discussed clause by clause, and each 
will be separately approved, rejected, or amended in an 
endeavour to make the bill implement most effectively the 
general principle already accepted Final disposal of any 
clause may be postponed to allow an opportunity for ob- 
taining further information or to give more time foi con- 
sideration, but once a clause is passed it cannot be again 
discussed 

(2) It may go to a Select Committee This is the most 
likelv procedure it the House feels it has insufficient infor- 
mation on the particular problem concerned, or on the 
working of an existing statute, etc 

(3) It may go to a Standing Committee, particulaily if 
there happens to be a Standing Committee already set up 
on the general held in which the bill lies This reference may 
be for the purpose of gathering information or of getting 
more careful consideration from a smaller body than the 
Committee of the Whole House, or because the bill is un- 

'J.SA 3 -gj 1 \j CA 1 ? 1 tpleX., Q,r rr\ nri 1 pr tn, ij.se, t_b C. V Q-ie. ‘ypi'U/ 1 ^ x 7fJ 1 

knowledge which the Standing Committee may possess, etc 
The choice between a Select and a Standing Committee will 
be largely detei mined bv the particular circumstances at 
the time 

If the bill has gone to a Select or Standing Committee, it 
will be reported with or without suggested amendments In 
either event, it is next referred to the Committee of the 
Whole House, and the latter takes whatever action it sees 
fit under the recommendations of the smaller committee 

The next stage is the report stage, when the House re- 
ceives the report of the Committee of the Whole If the bill 
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iis reported as unamended, it goes directly on the order paper 
for the third reading If amendments hn\c been made, the 
House gives or refuses i second reading to the amendments, 
or it ma> decide to u -commit the bill to a Select Committee, 
or to a Standing Committee, or to the Committee of the 
Whole House for further consideration and report 

Finally, the bill conns to the third leading, v Inch is 
usually perfunctor\ with little debate and rare amendments, 
although, speaking geneialk, the same kind of amendments 
which are permissible on the second reading may be made 
also at this time 1 I he punciple ot the bill is not debatable 
nor are the detailed pumsions, foi these ha\e already been 
settled, and (despite some appt iranees to the contrary) the 
rules are designed to eliminate net dlcss lepetition The only 
debatable point is whethei the bill should or should not be 
read a third time Ore isionalK , the Opposition will make at 
this stage a last desperate effort to encompass the defeat of a 
Government measure or it le ist to < stahlish its own position 
beyond any possible doubt ft is of course, obvious that a 
bill which has piogn ssed thus f ir is not likely to be defeated 
as it comes into the last stretch 

There are, despite the ipparent simplicity of three 
readings, appmxim itclv thirty stages — major and minor — 
which a mone\ bill uicounleis from the original notice on 
the order paper to tin Im d passage b> the House, 2 and this 
takes no account ol m e' ha listing trip through the Senate, 
possible disagiecments hrtwun the chambers, and the final 
signature of the Go*,_rn«/r l he fallowing page or two w ill 
give a greatly condensed \oismn ol the progress of a speci- 
fic bill through the Hulls* which mi\ sine to make the 
procedure somewhat moie n il i lie bill (No 195) was 
passed m the Second Session of the twentieth Parliament 
in 1946 Its shoit title was. the Foieign Exchange Control 
Act, and it exentualh appeared in the statute book as 10 
George VI, c 53 1 

^eauchesnc, op < i! p Jls 

2 Ibid , pp Ibt (i 

s Referencc c an. not ^mn toi i nil sup Hr datimw be found in the 
House of Commons. Jo uni \ 1m l')4<> 
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1 June 14, 1946 Mr J L Ilslev (Minister of Finance) moved tint 
the House at its next sitting go into Committee of the Whole to consider i 
proposed resolution to make statutory provision for foreign exchange conti ol 
which was being exercised under the authontv of ordcrs-in-council passed 
under the War Measures Act The recommendation of the Gov ernor 
General had been obtained Motion was agreed to 

2 Jane 17 Mr Ilsfev moved that the House go into Committee of 
the Whole to consider the resolution Motion agreed to 

3 June 17 Mr Ilsley (in Committee of the Whole) explained at some 
length the history of foreign exchange control, how effective it had been 
the existing situation, and what steps would probably be necessary in the 
future After a question or two, the resolution was reported to the Housi , 
and read a second time 

4 June 17 Mr Ilsley thereupon moved for leave to introduce Bill No 
195 The motion was at once agreed to, and the bill read the first time 

5 July 2 Mr D C Abbott (for Mr Ilslev) mo\ ed tbe second reading 
The Minister had earlier intimated that owing to the complexity ol the bill 
he thought the wisest course would be to shorten the time given to it in the 
House, and to allow' the Banking and Commerce Committee to give it a 
thorough studv This suggestion the House accepted The lull wnsdis 
cussed briefly, read the second time, and reterred to the Standing Committee 
on Banking and Commerce 

6 July 9, 11, 15, 16, 17 , 23 25 The bill was discussed in the Standing 
Committee, witnesses were heard, and the bill was passed section b\ section 
with a number of amendments 

7 July 26 The Standing Committee reported the bill with amend 
ments to the House 

8 August 7 Mr Abbott moved that the House go into Committee on 
Bill No 195 Motion agreed to and the House went into Committee of the 
W hole 

9 August 7 Committee considered the bill section b\ section at great 
length, and passed Sections 1-24 Progress reported 

August S House resumed in Committee, and passed Sections 25 27 
Progress reported 

August 9 House resumed in Committee, and after a long sitting 
passed Sections 28 53, 55-74 Section 54 was allowed to stand tempornrilv 
because of certain criticism, eventually the Minister suggested a compromise, 
and it was passed as amended The preamble and the title of the bill 
(always the two last items to be considered in Committee) were agreed to 
Bill reported with an amendment 

10 August 9 House considered report as amended, and ordered bill 
lor third reading at the next sitting 

11 August 10 Mr R W Mayhevv (Parliamentary Assistant to the 
Minister of Finance) moved the third reading of Bill No 195 Motion 
agreed to, bill read the third time, and passed, without any discussion 

12 August 30 Mr L S St Laurent (Minister of Justice) moved the 
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second reading of and concurrence in amendments made bv the Senate to 
Bill No 195 1 These were both substantial and trivial, but the Government 
accepted them tn toto, and after a short discussion the amendments v\ ere read 
a second time and concurred in 

13 August 31 The Roval Assent was given b\ the Deputy Governor- 
General m the name of His Maiestv 

Finance 

Some attention has already been giten to the authorita- 
tive position occupied by the Cabinet m financial legislation 
It is now necessary to dexelop this point a little further, and 
to indicate in greater detail the wav in which such legislation 
is drafted and presented by the e\ecuti\e and considered and 
passed by the House of Commons Some years ago m pre- 
senting a review ol Canadian financial administration 2 the 
Deputy Minister of Finance outlined the essential features 
of the system These may he briefly stated as follows 

(1) A budget system, that is a systematic statement 
and consideration once a year of the financial standing of the 
government, so that Cabinet, Parliament, and nation may 
know what the current position is and what it is likely to be 
in the future 

(2) The acceptance by the Cabinet of the responsibility 
of preparing this statement, of formulating estimates of 
future expenditure, and ol dey ising expedients for raising 
funds to meet these expenditures — all ol which it submits to 
Parliament 

(3) The acceptance by Parliament, and especially the 
House of Commons, of the lcsponsibihty' of recen mg these 
statements and plans, of scrutinizing them, of satisfying 
itself of their essential correctness and suitability, and of 
approving them 

(4) The acceptance by both Cabinet and Parliament of 
the doctrine that approx al by the latter m no xxay diminishes 

s No attempt is made here to trace the course of this bill through the Senate 
It may be mentioned however, that the Senate also rcfcircd the bill to its 
Standing Committee on Banking and Commerce, which held si\ sittings and 
took 116 pages of evidence in its inquiry 

*W C CHrk “Financial Administration of the Government of Canada,” 
Canadian Journal oj Econonva and Politual Science, Aug 193S, pp 391-419 



426 


THE GOVERNMENT OP CANADA 


the responsibility of the former, either for the proposals as 
originally submitted or for any modification in these pro- 
posals which may be made after discussion 

(5) A combination of rigid control o\ er major appropria- 
tion items with a degree of flexibility in matters of "support- 
ing details,” and power to abstain from making any author- 
ized expenditure if the Cabinet should consider such absten- 
tion desirable 

(6) As an aid to the foregoing and as an insurance that 
the wishes of both Cabinet and Paihament will and can be 
carried out, there must be adequate administratrv e machin- 
ery This involves not only proper accounting, reporting, 
and auditing facilities, but also the presentation of matenal 
in such a form that a body of laymen, such as the House of 
Commons, can deal with it intelligently 

While a government — contrary to general belief — does not 
reverse the practice of the frugal individual and spend its 
money without -worrying about its income, there is alvay s an 
element of this happy inversion in its practice Some months 
before the meeting of Parliament the Department ol Finance 
notifies all departments that the "estimates” or planned ex- 
penditures for the coming fiscal year should be prepared and 
submitted An informal intimation of the general attitude 
which the Cabinet or the Minister of Finance is Iikelv to 
adopt on projected expenditure will ha\c reached the de- 
partments through their Ministers, so that the amount ot 
cloth from which the coats are to be cut will be -vaguely , but 
none the less surely, known in advance 

The departmental officials at various lea els according!} 
make their plans for the future and draw up a draft of the 
expenditures involved, 1 which, it need scarcely be said, arc 
always apt to be m excess of those which are absolute!} 
necessary These projects are laid before the deputy 
minister, who scans them carefully, interviews and questions 
the directors and chiefs of the various departmental activ lties, 
sends some items back for reconsideration, cuts other esti- 
mates out of hand, and finally passes on a revised proposal 

1 \ny vote of monev which is unexpended at the end of the fiscal \cir, 
lapses, and, if it is to be spent, must re-appear in Lhc new estimates and be re 
voted in the new Appropriation Act 
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to the Minister The Minister, although he has already made 
his wishes generally known through his deputy, may have 
further suggestions to offer and may insist on certain altera- 
tions being incorporated The estimates then go to the staff 
of the Treasury Board, and from there to the Board itself 

The Treasury Board is a statutory committee of the Privy 
Council composed ot the Ministei of Finance (the chairman) 
and five other Ministers, with the Deputy Minister of 
Finance as secretary It e\crcises \erv extensive authority 
in all financial matters, which it derives from the Department 
of Finance and Treasury Board Act and other statutes 1 It 
has power to investigate the financial activities of all de- 
partments, and it may issue regulations on matters of person- 
nel and financial administration In the consideration of 
estimates, its great merits are its small size, the ability and 
prominence of its members, and the presence of the Minister 
(and Deputy Mmistei ) ol Finance, who is primarily responsi- 
ble for all financial matters and is chaiged especially w ith the 
unhappy duty of raising the rev enue to meet all contemplated 
expenditures The Treasury Board is thus by the nature of 
its personnel and position implacably opposed to extraxa- 
gance, and it has ample opportunity at this time to develop 
its peculiar talents The ensuing struggle is best told in the 
words of the Minister of Finance 

The staff of the Treasury Board, without reference to the Minister in 
the first place, go at those estimates and tr\ to have them reduced They 
are successful to a considerable extent in having them reduced But various 
departments demur, and some go even farther than that and vigorously and 
violently protest agamst^the proposed cuts The matter is then taken up 
by myself with the various Ministers and bv the Treasure Board w.th the 
various Ministers, and after a considerable amount of argument the esti- 
mates are still further reduerd until thev reach the form in which they 
appear before the House of Commons 

We talk about puttiig a ua*ch on expenditures, but how much as- 
sistance do we get in this House in watching expenditures'* Nine-tenths of 
the speeches in this House are ashing for bigger and better expenditures 
That was the case all through the last Parliament While this session did 
not start out in that way, it finally got that way If the Government is 


l Rev Stat Can (1927), c 71 See, for example, its powers in civil service 
matters, supra, pp 309-11 
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making large expenditures it is not because the Ministers are trying to make 
those expenditures, it is because of public and parliamentary demands for 
those expenditures That is why the expenditures are being made At times 
I feel as though I am against the whole world when I try to keep a lot ot 
these expenditures down We just do the best we can, that is all, and keep 
them down 1 

After this troubled passage through the Treasury Board, 
the estimates are approved by the Cabinet (where a disap- 
pointed Minister may make a last stand for a larger appro- 
priation), and are recommended to the Governor-General 
for his approval, which is given as a matter ot course I he\ 
are then transmitted b\ the Minister of Finance (with the 
recommendation of the Governor-General) to the House of 
Commons early m the parliamentary session, and are at once 
referred to the Committee of Supplv 

The estimates are not presented sun pi} as enormous 
blocks of funds assigned to each department, for this would 
make it impossible tor Parliament either to understand the 
expenditures or to exercise oversight of an> consequence 
Even a moderately effective control must be based on an 
intelligent appreciation of the exact purposes for which the 
money is to be spent, and this involves breaking down tin- 
proposals into a large number of comparatively small items 
But, on the other hand, Parliament must not make its 
statutory provisions too rigid, for it would therebv gicatly 
embarrass the administration in its task of appl> ing the funds 
effectively to the need which is to be met A combination of 
rigidity and flexibility is desired, and this is ingeniously 
achieved bv stating and passing the appropi iations in a 
double form The mam estimates are grouped under hundreds 
of items, and the Appropriation Act will be passed under 
these headings which cannot be changed But behind most 
of the appropriation headings are “supporting details,” and 
these designate the much smaller amounts assigned to the 
individual projects and are not entirely mandatory 

This second section of the estimates gnes information to Parliament 
which is essential to the carrying out of its functions of scrutiny and criti- 
cism, but it does not form part of the Supply Bill or the Appropriation Act 
Were these details enacted as part of the fund-granting statute, the hands of 

l J L Ilsley, Can H of C Debates , Dec 18, 1945, pp 3734-5 
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the executive would be too closely tied A degree of fle\ibilit\ is necessary 
if the administration of government sen ices is to be carried out smoothly 
and efficiently This flexibility, plus the necessary degree of control, are 
provided by giving the Treasure Board power to \ary the details showing 
the objects of expenditure on which the \ote is to be spent No such varia- 
tion, however, can be made bv a department without the specific approval 
of the Treasury Board 1 

After the estimates have been refened to the Committee 
of Supply, they are dealt with item by item as con\ement 
opportunities present themsch es ov er a period of some 
months The items or votes for each department are pre- 
sented by its own Minister, and he furnishes information and 
answers questions as desired Side by side with the proposed 
estimates are the appropriations voted for the current year 
in the previous session, so that members have a basis of 
comparison on which to construct their inquiries and criti- 
cism The House being in Committee, the procedure is not 
unduly formal, and the discussion is confined almost entirely 
to details, although on certain broad items (such as one co\ er- 
mg the general administrate e costs of a department) it may 
be widened accordingly No private member, it will be 
recalled , 2 can have anv item increased, but he may move to 
have it decreased or eliminated 

After these separate resolutions have all been appioved 
(with a further approval by the Committee of Ways and 
Means ) 3 an omnibus Supply bill which includes all the above 
votes is introduced by the Minister of Finance, is passed 
through the usual stages in the House, and becomes the 
Appropriation Act 4 

Three other kinds, of Supph may be mentioned in ad- 
dition to the one just discussed, which is known as the Mam 

^lark, op ul , p 3'*S Slc xBo Can II of C D* l'nt< Feb 3, 1U3S pp 148 ( ) 

'Supra, p 251 

8 The purpose of this additional formality is to authorize the payment of 
funds to cover the Supply Iroin the Consohd ited Revenue Fund, the gigantic 
monetary pool into which all pivments to the government of Canada are made 
and from which all pavmcnts are disbuiscd 

4 The Appropriation Bill is presented to the Governor-General in the name 
of the House of Commons onl\, and his assent i*- given in a special phrase 
(following English precedent), namely ‘ In His MajcsLv’s name, His Excellency 
the Governor-General thinks his loval subjects, accepts their benevolence, and 
assents to this Bill To ordinary bills the l-scnl i=> given in these w'ords "In 
fHis Majesty's name, Ills Excellence the Governor-General doth assent to these 
Bills ” 
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Estimates Supplementary Estimates are made necessan 
because of the impossibility of providing- in the Main Esti- 
mates for all the contingencies which have occurred since 
their original preparation The Supplementary Estimates 
aie therefore introduced very late m the session The} add to 
the Mam Estimates both unexpected and increased items, and 
also those which could have been foreseen but have been onh 
recently decided upon There are also Further Supplementary 
Estimates which are commonly introduced just before the 
close of the fiscal year These are to provide for additional 
items and money already spent which have not been covered 
up to that time It is dear that the greater the use which is 
made of these devices, the less appreciation Parliament can 
have of the true financial situation when the Mam Estimates 
are being considered, and this ignorance must inevitably be 
accompanied b\ some relinquishment in effective control 
The situation is made much worse by the fact that the 
Supplementary Estimates are usually passed hurriedly on tin 
verge of prorogation and they thus receive the most per- 
functory examination Both the Supplementary form ideal 
vehicles for “pork barrel” expenditures 1 

Interim Supply is usually passed in the middle of the 
session It provides money for current services because the 
passage of the Alain Estimates is dilatory and the new fiscal 
year has begun before these are voted and mode available 
Interim Supply is voted in bulk as onc-tvvclfth or one-sixth 
of the total one or two months’ supply) at a time, and it is 
passed without delay and with little discussion Because of 
the immediate need for funds, the Opposition is, however, 
in a strong position to state the terms on which this Supply 
will be granted 2 

Emergencv and unforeseeable expenditure which has not 
been prov ided for by Parliament may be made by a Gov eraor- 
General's warrant, a special authority issued under an order- 
m-council It cannot be issued if Parliament is in session, 
its use is severely restricted by other statutory provisions, 
and the expenditure is usually included in the next Supplc- 

1 Infra, pp 569-71 

*See, for example, Can H of C Debates , March 29, 1948, pp 386-90 
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mentary Estimates, which enables Parliament to review it 
ex post facto 

The other side of the financial situation is, of course, 
revenue, and this is consideied in the presentation of the 
budget — the balance of the contemplated expenditures with a 
corresponding income (derned from current revenue or loans) 
so that a financial equilibi lum is obtained About the middle 
of the parliamentary session the Mmistei of Finance will 
move “that Mr Speaker do now leav e the chair for the House 
to go into Committee of Ways and Means,” and on that 
motion will deliver his budget speech The main topics in 
this speech have become fairly well standardized and embrace 
the following 1 

(1) A review of the economic and financial conditions 
during the past year and the effects of government policies 
on these conditions 

(2) A review of the financial operations of the government 
dunng the past fiscal year (or, it may be, the year which is 
almost concluded) This presents the current situation and 
lays the necessary foundation tor what is to come 

(3) A tentative weighing of the existing and, to some 
degree, known elements of the situation — the probable 
revenue to be derned from taxation at present levels, and 
the almost certain expenditure as indicated in the estimates 
already presented and by the financial demands arising from 
existing statutory grants These estimates, being outside 
limits on expenditure, m n not rcpiescnt accurately what the 
expenditure will actually be, and hence the Minister will 
give some indication whelhei he believes the estimates al- 
ready brought down to Parliament give an accurate indi- 
cation of the total amount which will be needed 

(4) The adjustment which the above tentative compu- 
tation has made necessary If a surplus is indicated, the 
Minister will probably either change the taxes in certain 
respects or reduce or abandon some of them If a deficit is 
indicated, the Minister must dose the gap by tax adjust- 
ments, tax increases, new taxes, or capital borrowings The 
Government may, of course, choose this moment to announce 

'Clark, op ctl , pp 417 18 
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any drastic changes, such as a departure in tariff policy, w hah 
are likely to have important financial consequences 

The above motion of the Minister of Finance, which forms 
the occasion for the presentation of the budget, is debatable 
and subject to amendments, and it usually receives both 
This is one of the most important debates of the year and it 
will naturally stress in particular the economic difficulties 
and outlook for the future The motion is eventually carried 
(or the Go\ eminent resigns) and the House goes into Com- 
mittee of Ways and Means to consider the resolutions which 
will carry out the budget’s proposals These resolutions ma\ 
be debated at length When they are e\entuall\ reported 
and read a second time, the Minister introduces the bills for 
which these resolutions were a preparation From then on 
— second reading, Committee of the Whole, leport, and third 
reading — the bills follow the usual route, and appear eventu- 
ally in the statute book 

The elaborate and complicated system of authonzing, 
auditing, and checking which forms a very essential part of 
the financial administration as it affects the receipt and, 
particularly, the disbuisement of the public funds cannot be 
discussed here in detail 1 The primary responsibility for the 
system is vested m the Cabinet acting through the Tieasur\ 
Board The special agent charged with the o\ ersight of the 
spending departments is the Comptroller of the Treasury, 
whose office goes back onlv to 1931 when it w'as set up undei 
the revised Consolidated Re\enue and Audit Act of that 
year The Compti oiler is a member of the Department of 
Finance , but be Holds oliice explicitly during good behai iour, 
and is removable for cause by the Goy?ernor-in-Council He 
maintains a network of accounting branches throughout all 
departments His pnncipal tasks are to make sure that the 
parliamentary votes are spent as directed and that no such 
vote is exceeded , and the control is made effective by a 
pre-audit system under which his office must be satisfied 
before disbursements are made Any disputes regarding the 
Comptroller’s interpretation of the grants, or concerning the 

'Six Clark op cil , pp 403-17, H R Balls, “Tht Development of Govern 
ment Expenditure Control The Issue and Audit Phases,’ Canadian Journal oj 
Economics and Political Science, Nov , 1944, pp 464-75 
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amount still standing to the credit of a department, or on 
similar matters m.i) be taken to the Treasury Board, which 
has the pow cr of final decision 

The office of Auditor-General was established in 1S70 
He is an official of Parliament— not of the Cabinet — and he 
holds office during good bcha\ iour, subject to remo\ al only by 
the Go\ ernor-m-Council after the pass ige of a joint address 
by both Houses of Parliament His function is to check on 
all receipts and pa} ments of the Consolidated Revenue Fund, 
to ensure that money has been 01 is to be paid for the purposes 
intended (including, of course, authorizations made by the 
Comptroller), and generally to in\tstigate e\ery aspect of 
the public sen ice as it affects finance His decisions can also 
be overruled by the Treasurv Boaid, but these cases must be 
submitted to the consideiation of Parliament in his annual 
report In this report he is further bound to call attention to 
any irregularity, any exceptional procedure, any special pay- 
ments by warrant, any refund of a ta\ or similar payment 
under statutory authority, or any matter which he feels he 
should bring to the attention of Parliament, and Parliament 
may, of course, take what it considers to be appropriate 
action 
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THE HOUSE OF COMMONS AND THE CABINET 

The account which has been given in several of the earlier 
chapters has shown the extremely close connection between 
the Canadian Cabinet and the majority of the House ot 
Commons— a connection so intimate that it becomes \ lrtmi 
identification J'he Cabinet (in effect) summons, prorogues, 
and dissolves the House, the Cabinet wields very extensi\e 
authority over all legislation and exclusive authority o\cr ill 
financial legislation, the Cabinet controls the time, regulates 
the business, and apportions the energies of the House almost 
from hour to hour during every day of its meeting Thue is 
virtually nothing which the House does or discusses in which 
the Cabinet has not some interest, and in most of these 
matters it exercises a paramount control The functions ol 
Parliament would seem to have degenerated until all that it 
does is to pass on the measures which the Cabinet chooses to 
offer within the time which the Cabinet chooses to allow , to 
spend and raise the money which the Cabinet desires w ithout 
the opportunit> oi increasing either rexenue or expenditure, 
to fall in constantly behind the majority, which in turn 
automatically falls in behind the Cabinet Responsible 
government would appear to have suffered a strange and 
alarming in\ersion the Cabinet is no longer responsible to 
the Commons, the Commons has become instead responsible 
to the Cabinet 

That. tJjiy<L is. a sj ihjtf o&tajJL tP/t'uywi'L tcttE v\ \b"t,, no 
one can deny The Cabinet does dominate Parliament, and 
it is largely because of this masterful leadership that Puln- 
ment is able to make its expenditure of time and cneig\ 
produce results which are moderately satisfactory A blouse 
ot two or three hundred members which wanders where it 
pleases will undoubtedly be able to do a lot of wandering, 
but it will not accomplish much more, and if it is to perforin 
its functions as a useful part of the government, it must be 
willing to place some limits on its freedom and submit to 
direction It does not thereby become of necessity sub 
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servient to the Cabinet nor is the Cabinet on that account 
unabje to den\ e from the House much counsel and guidance 
TcKregard the rare defeats of the Cabinet by the House as a 
reliable indication of the elticacv of parliamentary control, 
is to judge the efficacy of parental control by the number of 
times the child is punished The House of Commons does 
control the Cabinet — rarely by defeating it, often by criti- 
cizing it, still more often by the Cabinet discounting the 
criticism before subjecting itself and its acts to the House, 
and always by the latent capacity of the House to rey-olt 
against its leaders 

This criticism may occur (as indicated elseyyhere) m the 
secrecy of the Goycrnment caucus, but the launching of 
open criticism and attack is primarily the responsibility of 
the Opposition It yyages peipetual y\ar on the Government, 
finding out its faults, picking its policies and proposals apart, 
offering substitutes and amendments, and King in wait for 
any sign of weakness or dissension The preceding chapter 
has suggested that the rules of the House, yyhile fair, tend to 
favour the Cabinet and to giye it a general right of yvay for 
its business, but thcie are also many rules which are designed 
to aid the other *ade and gi\ e the minority an opportunity to 
voice their opinions and register their protests Some of 
these proyisions hay e already been touched upon, notably 
the elaborate formalities in the legislate e process which offer 
facilities at eycry tuin for discussion and attack It remains 
now to glance at those opportunities yyhich are especially 
appropriate for this purpose and which allow the Opposition 
— and, indeed, any pm ate member — to yent its criticism, 
woo its public, and test its strength in the di\ isions 

1 ^' / The debate on the Address in reply to the Speech from 

the Throne 

This opportunity for general debate is presented as soon 
as Parliament settles doyyn to the work of the session The 
leaders of the Opposition parties direct the attack on the 
Government’s policies, past, present, and future, and rnoye 
amendments to the mam motion, and the Prime Minister 
defends these policies at length After the great guns have 
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spoken, e\eryone feels free to join in the discussion The 
great merit of the debate on the Address from the point of 
view of the private member is that the field of argument is 
virtually unlimited, and it is therefore possible to talk about 
anything under the sun and yet be in order 1 Under such 
benign auspices even the dullest member can, and often does, 
fill up his forty minutes with ease Some idea of the diversity 
of subject-matter allowed may be gathered from the spcccli 
of the Leader of the Opposition (R B Hanson) on the 
Address m 1940 He spoke on the following topics the 
summoning of Parliament at that time, responsible govern- 
ment in Canada, the Canadian attitude to the war, the 
possible invasion of Britain, the manufacture ot aeroplanes, 
the Canadian war effort in general , a speech made by Central 
Crerar, the training of troops, Canada’s external relations, 
finance soldiers’ hutments, wasted potato bags the 
Montreal railway terminals, imports from the United States, 
the Row ell-Sirois Report Mr Hanson then added “I did 
intend to say something about the St Lawrence Waterway, 
but I do not think I should trespass much longer on the time 
of the House The Prime Minister to-day tabled the corre- 
spondence, and I have not had opportunity to look at it f 
shall therefore reset ve what I have to say' on that matter 
I had also intended to say something about leadership in 
Canada, but also reserve my remarks on that subject until a 
later date I cannot, however, refrain from saying something 
about the position of truck transportation m the province of 
Prince Edward Island " 2 

The extent to which the members will take adv antage of 
this prolonged field day will vary fromVear to year, but the 
tendency is for a large number to use it as a convenient 
sounding-board for the benefit if not the edification of their 
constituencies In 1942, for example, there were no less than 
142 speakers, and the debate occupied virtually the cntne 
time of twenty parliamentary days covering a period of 
exactly four weeks Y\ hile the debate is not always so pro- 

n'his was not ahva\s so, but the rule has been greatlv relaxed Ai thin 
Beauchcsne, Rules and Forms of the House of Commons of Canada (3rd ed i 
pp 95-6 

2 Can H of C Debates, Nov 12, 1940, p 33 
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longed, this was by no means exceptional The great ob- 
jection is not the loss ot time although that is senous, but 
the utter pointlessncss ot mam of these outpourings, the 
speeches lack both direction and foice, and they- splash in- 
effectively against the rocks ot national indifference and 
boredom 

2 Questions addressed to Ministers 

The members of the House aie given an opportunity at 
the opening of the majoiity of sittings to address questions 
to Cabinet Ministers concerning \ a nous phases of public 
affairs This opportunity occurs normally on three daj s in 
the week, but some use of the prn liege is frequently made on 
other da>s as well when the orders ot the day are reached 
Under the rules of the House questions are to be submitted 
in writing forty -eight hours in advance If an oral answer 
is required, this is indicated bv an asterisk attached to the 
question, otherwise the answer is printed in the official 
Debates If the answer is kngthv or is apt to be delayed, it 
is passed as an order for return and is tabled m due course 

The formal rule which governs written questions has 
been supplemented, however, by a practice of long standing 
whereby the Speaker permits oial questions also, which the 
Ministers may answ er or, if they prefer, may' refuse to answer 
until notice is given The oral question is supposed to be 
confined to matters of sonic urgtncv or those concerning the 
business of the House, although this is always given a very 
generous interpretation 1 Supplementary oral questions 
(which should be based on those tor which notice has been 
given) are sometimes allowed butthov arenotvery common, 
and are definitely not encouraged 

The question must consist ot an inquiry reduced to its 
simplest form It must contain no argument or opinion, must 
not be provocative, and must be bnct and to the point The 
answers given must be equally' concise and limited to the 
minimum explanation that is necessary to conv ey' the infor- 
mation The following are sample questions the first, the 


^eauchesne, op cil , pp 117-21 
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most common, of the factual type, the second, one which 
illustrates those which are sometimes not answered because 
it is not advisable to do so , the third, an oral question, asked 
on the oiders of the day, which is given an evasive answer 1 

AUSTRALIAN AND NEW ZEALAND BUTTER 

Mr Drope 

1 How much Australian and New Zeahnd butter was brought into 
Canada this year? 

2 What was the cost laid down per pound? 

3 How much of this butter is still in the hands of the government 
agencies? 

Mr Gardiner 

1 4,984,448 pounds 

2 Invoice -value fob shipping point §1,873,710 67 Transportation 
costs are not complete at this date 

3 38,808 pounds 


WAR VSSETS — SCRAP METAL 

Mr Darnel 

1 How much copper and brass, and alloys thereof, has been sold as 
scrap metal by War Assets Corporation since the end of the war to chte? 

2 What types of scrap were sold, and what was the quantity and price 
received for each classification? 

3 Who purchased this scrap and what was the price prd bv cadi 
purchaser, and what amount did each buy? 

4 What export permits were issued for scrap sold to dealers for brass 
and copper? 

5 Who received these permits? 

6 What amount of scrap was cov < red by each permil? 

Mr Howe 

It is not the policy to answer questions of thLS kind The answer could 
be of value only to those having the material mentioned for sale and the 
purpose would be to get the prices to know what his competitors are bidding 
therefore I would ask that the question be dropped 
Mr Speaker 

Dropped 


STRAIT O* CANSO 

BRrDGrNG PROJECT — CALLS TOR TENDERS 
On the orders of the day 
Mr C'a r ence GiJlis (Cape Breton South) 

Mr Speaker, I should like to ask a question of the Minister of Transport 


l Can H of C Debates (unrevised), May 5, 6, 21, 1947, pp 2777, 2831, 333' 
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Have tenders vet been called for the construction of a causeway across the 
Strait of Canso' ? II not, are they in the course ol preparation^ 

Hon Lionel Chevricr (Minister ol Transport; 

Mr Speaktr, the hon meraLei asked that question the other day At 
that time he was called to order, and told that the question should ha\e 
been put on the order paper — just as tl..s one coJd But I will sav this to 
him now, that the method of transportation at Canso is being given \erv 
senous consideration When a decision is arrived at it will be announced 
in this House as government policy 

The purposes behind the interrogation are varjed It may 
be a simple inquiry tor information, it ma> represent a 
covert attack on a Minister, it may. be a search for material 
to use m a later debate , it maj be an attempt to w m fay our 
in a constituency, it may be an endeavour to call public 
attention to a griev ance, or it may be a scheme to induce the 
Government to commit Jtselt to a policy The practice is 1 
enormously valuable, for it draws the acts of government 
out into full publicity and threatens at all times to submit 
the most obscure happenings to a sudden and unexpected 
scrutiny It is one of the most formidable devices which the 
Opposition has at its disposal 

The question, invaluable though it is, is clearl) open to 
abuse unless it is surrounded with substantial safeguards | 
The Minister is thus permitted to d< chne to ansv er any ques- | 
tion and cannot be compelled to tumish a reason for doing 1 
so, although a blunt refusal would place him in a very vulner- 
able political position A common reason for silence is that 
an answer would not be in the public interest, and this is 
deemed adequate if the question demands confidential or 
secret information, which might occur in the course of a war, 
or with privileged correspondence, etc Inquiries involving 
future Government policy are also consideied to be improper, 
as are trivial oi hypothetical questions, those which seek 
information which is readily obtainable b> members through 
other channels, and many others 

The most frequent abuse of the question privilege in the 
Canadian House of Commons is the demand for information 
which is of extiemely doubtful value, and to secure which 
involves a tremendous amount of labour 1 he Government 
will usually take exception to such questions on the ground 
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of expense, and they will be dropped from the oider papu 
The following is an example of one of these, with the Prime 
Minister’s comments attached 

Mr Mackenzie Kivg On to-dav’s list there is question No 48, relating 
to civil servants The question reads 

1 How many civil servants entered the various departments of the 
government under the provisions of the Civil Service Act, since 1920 ? 

2 W 1 hat was their place of residence when they entered the service 7 

3 How many are bilingual in each department 7 

That means a search from one end of Canada to the other for the infor 
mation which is requested I question whether the reply, while it mv\ b< 
possible to have it compiled, if it is to be accurate, can be made available 
within several vears That kind of question does not facilitate the business 
of the House nor does it keep down the e\penses of government 1 

, 3 A motion of adjournment to discuss a definite matte i ol 

urgent public importance 

This device enables the private member to break into the 
routine proceedings of the House and precipitate a discusMon 
on an urgent current matter which he believes should l»c 
brought to the attention of the Government and Parliament 
The member asks leave to move the adjournment of the 
House “for the purpose of discussing a dehnite matter of urgent 
public importance” and states his reasons If the Speaker 
decides that the question is urgent, he asks whether the 
member has the leu\e of the House If at least twentv 
support the motion, the member may proceed, and if le^s 
than twenty but more than five support it, the question of 
leave is at once refereed to the House tor a decision The 
House does not, oi course, actually adjourn, and it is custom 
ary at the end of the discussion for the*Tnunber to withdraw 
his motion The motion is simply the means to enable the 
matter to be brought before the House The member will 
probably succeed in doing more than force a discussion, for 
the Cabinet can scarcely abstain from offering some comment 
on the issue which has been raised A Minister is therefore 
apt to attempt a defence or at least make a statement w hich 
will involve an enunciation of Government policy 

l Can H of C Debates , Feb 1, 1937, p 423 
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There are a number of restrictions on the use of this 
motion for adjournment The most controversial is that 
concerning the question of urgency This is. taken to mean 
that the matter is so pressing that the public interest will 
suffer if attention is not at onee dnected to it The Speaker 
is the sole judge of the question of urgency and m gi\ing his 
ruling he must also consider the other opportunities which 
the member may' ha\e for bringing the question before the 
House There is no appeal from his decision on the point 
The matter to be discussed cannot be one which has already 
been before the House that session, and it must deal with a 
subject which is within the competence and responsibility of 
the Dominion go\ eminent 1 

4 A motion for the House to go into Committee oj Supply or 
of Ways and Means 

Under a standing order the House will go into Committee 
of Supply or of Ways and Means on two days of the week 
without a motion, but at other times the Speaker must first 
put the question (moved b\ a A I mister) that the House go 
into Committee An\ member may then rise and initiate a 
discussion on grievances relating to virtually any subject, 
with or without moving an amendment Tor centuries it 
has been the tradition in England to use this opportunity for 
Parliament to air its complaints when the requests of the 
Crown for funds are to be consideied Inasmuch as the 
House goes into Committee of Ways and Means only a few 
times m a session and goes vuv ircquentlv into Committee 
of Supply, by far the greater numbci of oppoi tumties for 
voicing grievances come on the latter occasions In April, 
1947, the Government (as comjxnsntion ior other inroads on 
time) agreed that on every Monday ol that month it would 
move as the first order of Government business that the 
House go into Committee of Supply, so that private members 
would be assured of a weekly opportunity to raise any 
questions they' w ished to have discussed 2 

It may be noted m passing that different opportunities for 

’Beauchesne, op cil , pp 63-78 

i Can H of C Debates (unrev ised), March 31, 1947, pp 1923-G 
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securing discussion occur with some frequency, and that 
should one fail, another may often be substituted Thus a 
member who has been unable to force a discussion on a 
motion of adjournment to discuss a definite matter of uigcnt 
public importance, may succeed in obtaining his discussion a 
little later m the same sitting when the Government moves 
that the House go into Committee of Supply-, 1 or even after 
the House has gone into Committee 2 

5 Discussion in Committee of Supply 

Inasmuch as virtually all Government activities entail 
expenditures, and as most of these expenditures must be 
authorized by the approval of estimates, 3 it follows that 
sooner or later the House must pass on most of these activ ltics 
of the Government m Committee of Supply Each item in 
the estimates is debatable, and any member may move to 
have it reduced or struck out hen public finance is 

involved,” said Mr R B Bennett, “it is the duty of cverv 
member of the Opposition to endeavour to show whether the 
country got the greatest value possible for its money ’’- 1 
Members mav demand information m great detail, and can 
hold up the estimates until the desired material is produced 
Thus m 1931 the Liberal Opposition refused to pass the 
estimates until certain contracts had been placed befoic and 
examined by the Committee 3 Mr M J Coldwell, the 
C C F leader, has stated the position of the private member 
m strong but not exaggerated terms '“There is one place and 
one place only in tins Parliament where private membeis arc 
supreme, namel>, in Supply when discussing the estimates 
This is His Majesty’s purse, and the age-old right of members 
of Parliament is to decide to what extent PIis Majestv ’s puise 
shall be filled That is what we are doing now, and I certain- 
ly wish to protest against any precedent being established 
that would curtail the right of this Parliament to discuss anv 

l Ibi<i , March 31, 1031, pp 457-G3 
2 Ibid , Nov 5, 1945, pp 1808-10, 1819-57 

3 Thcre are some expenditures made under permanent statutory aullu»riw, 
l g inti rest on the public debt, salaries of the juchciarv, etc 
4 Can H of C Debates , June 14, 1938, p 3834 
’■Ibid , March 30, 1931, pp 418 22, 432-53 
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matters in connection with the administration of the Minis- 
ter’s department ” 1 

Debate on a wider scale can occur w hen the estimate deals 
with general departmental activ lty , such as the costs of 
departmental administration, but as the discussion must be 
strictly relevant in Committee as well as at any other time, 
criticism m Committee is almost alwavs conhncd to matters 
of detail A Minister will occasionally accept suggestions 
from private members on small matters m the estimates, and 
these concessions are not normal Iv considered to be capitu- 
lations which endanger the Gov erninent’s prestige 

6 Private member bills and resolutions 

This is one of the simplest and most obv ious ways for an 
ordinary member of the House to influence and to attack the 
Government The private niembei, as has been mentioned 
before, will ha\e great difficulty in seeming the necessary 
time on the parliamentary calendai for the consideration of 
his proposals, but hours aie always found for some of them, 
and a debate develops The subject is likely to be a special 
hobby or interest of the member (such as civil service re- 
form, public ownership, propoitional representation) and its 
introduction gives the House an opportune v to express its 
views and perhaps vote on the qu< slion It provides an 
opening for an attack on the Gov eminent if the member 
wishes to use it for that purpose, ioi if the suggested change 
is desirable and if nothing is being done about it, some degree 
of blame can be attributed to the Cabinet tor its inaction 
The normal Go\ eminent attitude is one of official indifference 
with no restrictions being placed on how its supporteis speak 
or vote If the Government should wish to suppress such a 
measure, arrangements can bo made to have it talked out, 
voted down, or passed and then dropped The limited time 
available is always a reliable ally fighting on the side ot the 
Government 

7 The Budget 

The budget furnishes the private member’s second main 

'Ibid, June 12, 1941, p 3922 
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sporting' e\cnt of the session Economic issues aie so per- 
vasive and the remedies for all economic ills so well known 
and so clearly compiehended that everyone will have his own 
contnbution to make to the budget debate Virtually all 
these contributions can be considered to be relevant Almost 
all of them will involve some part of the Go\ eminent record 
as well as its proposals The necessary practice of keeping 
all budget provisions a close secret until the Minister of 
Finance presents his statement to the House makes prelimi- 
nary consultation m caucus impossible, and occasionally the 
Cabinet may be moved to make some small modification in 
the original recommendations 

8 A motion of want of confidence in the Gootrnment 

This is the most direct method of launching an attack on 
the Cabinet, but it is usually brought in as an amendment 
to another motion or by an immediate attack on a Govern- 
ment measure which inferentially becomes an issue of “no 
confidence ” There are times when a Cabinet may itself 
take the initiative and demand a vote of confidence fiom the 
House Thus in January, 192G, w hen no party had a majority , 
the Liberal Government before the Speech from the Throne 
was considered, asked for a vote of the House to confirm its 
right to office In all cases where the challenge to the 
Cabinet has the formal support of an Opposition party the 
Prime Mmistei will endeavour to facilitate debate and speed 
the taking of the verdict which his opponents profess to 
desire 

It is clear that the private members, and particulaih 
those private members of the Opposition parties, have 
many occasions through the session when they may impress 
their views on Parliament and bring them to the attention 
of the country Even so, there are many ways m which this 
criticism and discussion might be turned to better adv antage 
Mr Brooke Claxton m an admnable speech some years ago 1 
threw out a number of suggestions, derived fiom Bntish 
practice, whereby this might be accomplished He pointed 


l Ibid , Feb ( J, 1943, pp 291 7 
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out, for example, that the British question hour is not filled 
(like the Canadian; with continuous demands for icconchte 
facts, but brings out a large pioportion of questions of a stimu- 
lating and provocative character Questions are used to 
express a grievance, or to diav the Cabinet ’s attention to a 
condition, or to provide a Minister with an opportunity to 
make a statement on pohc> , and these arc gi\ en an additional 
colour and interest bv the tree use of supplementary 
questions 

Another Butish practice, which has much to commend 
it, is the limitation and direction of the time devoted to the 
debate on the Address The C.o\ eminent, Air Clavton sug- 
gested, could use the closure not onl} to keep this discussion 
within moderate limits, but also to allot definite periods for 
specific topics Some da>s lor this debate could be left 
entirely open as at present, but others should be confined 
to the discussion of various subiects put forward b> private 
members The Speaker m (meat Britain consults with the 
different parties and then chooses lor debate the subjects 
which promise to be the most significant and the most fruitful 
The saving in time through the use oi this pioccdure would be 
impressive, discursive trivialities, which to<la> form a large 
part of this debate, would be almost eliminated and the 
discussion would be focussed on questions of primal v and 
secondary impoitanco I he same idea <>f a general division 
of subjects might also be carried o\ci into the debate on the 
budget, so that Mmistcis and members could concentiate on 
the same issues and bimg thur ideas into actual contact and 
conflict 

Finally, Mr Clavton proposed that the British practice 
of holding debates "on the adjournment” should be intro- 
duced into the Canadian House ll a member at \\ estminster 
is dissatisfied with the answer given b> a Minister during the 
question hour he gives immediate notice that ‘‘in view of the 
unsatisfactory natuie of the repl> ” he * will raise the matter 
on the adjournment ” He thereupon places his name down 
for the first vacant period of this kind This period is a 
half-hour at the end of each day's sitting which is set aside 
for the purpose of raising matters * on the adjournment ” 
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When the member’s opportunity comes, he launches his 
attack, and the Minister will be present to reply The con- 
ventional rule is that the member will allow the Minister as 
much time to defend as he uses in stating his side of the 
argument It need scarcely be pointed out that the combina- 
tion of the question and the debate on the adjournment 
is a tremendously powerful implement m the hands of a 
skilled opponent 

Progress in these matters in Canada has been incredibly 
slow The House is incurably conservative, and even the 
British example, so conclusive in many things, seems to have 
lost its power of attraction The forces of resistance are found 
in the top and bottom ranks, among both the generals and 
the privates The Cabinet Ministers are not at all anxious, 
for example, to put teeth into the question period , nor do 
they wish to add to the more effective employment of the 
forces of the enemy by giving them so sharp an instrument 
as the debate on the adjournment, noi do they desire to 
strengthen the position of the standing committees by en- 
couraging their interv ention in departmental activ ity “1 he 
Government,” said Mr John Bracken in much the s'uru, 
strain, ‘‘allows itself to perpetuate these antiquated forms 
because they enable it the better to thwart the Opposition 
and to protect its own interests as a party in control ol the 
proceduie of the House M1 

The private members have a different motive, but it leads 
to the same result They are alwavs suspicious of any change 
which may' contribute to their further supersession, and this 
is particularly true of the rank and file w The less their abilitv , 
the more they will oppose innovations which will enhance 
the position of the more competent The race is to the sw it t, 
but they w'ould not be among the winners, and the greatei 
the turmoil and confusion, the less apparent will be their 
deficiencies They will strive to maintain the right of all 
members to meander at will, simply because they would be 
unable to keep up if compelled to concentrate on a fixed and 
definite objective The only safe policy is to retain the 
existing order at all costs 

1 Ibtd , March 18, 1946, p 35 
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The result has been that the rules of the House have 
remained almost stationary The standing orders ha\e been 
revised only five times since Confederation, and onlv two of 
these changes were evtensne The last revision — a partial 
one — was m 1927 In recent >ears the House has gone so 
far on several occasions as to appoint a committee to consider 
possible amendments, but it has not accepted even the 
moderate recommendations that ha\e been made 1 "Cana- 
dian practice," to quote Mr Bracken once more, “is still 
m the ox-cart stage of half a century ago 

These are some of the formal conditions under which the 
political war is fought and while there is little doubt that 
many changes in detail might be made with profit, there is 
general agreement that the essentials should be maintained 
very much as at present For the rules and the recognition 
of the rights of the majority and minority rest on something 
much more substantial than the mere \ote» of the House 
which have set up the former and maintain the integrity of the 
latter The Committee on the Re\ision of the Standing 
Orders of the House ot Commons declared in 1944 “Two 
fundamental principles go\ c rn the procedure ot the House 
They are, that the Croccrnment shall, so long as it can 
maintain a majontv, be able to secure such legal powers as 
it considers necessary tor administration and that minori- 
ties, however small, shall be able to criticize that adminis- 
tration These rights cinnot be alienated e\en if the 

House, in maintaining them, max protract sessions and lay 
itselYopen to scsere criticism 

The basic condition under which the House operates is 
thus a genuine spirit of tolerance and lair play, and an un- 
willingness to take undue ad\antage of the power which 
political fortune has temporarily placed m the hands of the 
majority Indeed, time and again a party leader will be 
found to forego the momentary 1 adxantage and maintain a 
principle which strengthens the position ot his adversary 7 A 

1 Can H of C Debates, \Hrch 7, 1044, pp 123S-42, Can H of C Journals , 
April 10, 1946, p 126 See also Brauchcsni., op cil , pp v-vn 
'Can H of C DcCutes, March 13, 1946, p 33 
*Ibtd , March 7 1944, p 1239 
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Cabinet Minister will frequently intervene, for example, on 
behalf of an opponent if he believes the ruling of the Speakei 
to be wrong or to have given insufficient weight to mteipartv 
arrangements which may have been agreed upon 1 Tiie 
Leader of the Opposition will prove an even more zealous 
defender of the minority privileges, for his position — and 
interests — make him their especial guardian In the words 
of Mr Bennett 

I occupy a position in which I am placed b\ statute, and one of mv duties 
is to do exactly what I am doing, to try to safeguard the liberties of Purlin 
ment from encroachment bv the Government of the da\ That is m\ dut\ 
That is one of the difficulties of the position which I occupy, and I will 
discharge that dutv whether it be on behalf of a member ol the Opposition 
or of any other partv when there is tyrannical exercise of power on the part 
of the Goxernment b} reason of a great majority, enabling the administration 
to destroy the liberties of this Parliament which have been secuied in the 
manner we all know When that happens it is mv unfortunate dutv to pro- 
test against such an encroachment upon the liberties of members of the 
House, and I propose to do it so long as I am here " 

Intervention on the part of a Cabinet Minister may not 
be, of course, all pure undiluted sportsmanship blended with a 
love of minority rights No Government can be quite un- 
mindful of the tact that in protecting the minority today , it 
is actually protecting itself tomorrow, and this sober le- 
fleclion is likely to introduce a kindly note into its relations 
with other parties Moreover, no Government wishes to 
affront the basic political tolerance in the electorate, which 
would resent, and probably actively resent, any flagiant 
interference with freedom of speech •Dtul criticism Final (v 
the membeis of the minority always have their own defences, 
and a wise Cabinet will know that it ean often persuade lai 
more successfully than it can duve “Is it the Govern- 
ment's fault,” asked Air J L Ilsley, “that so much dis- 
cussion goes on, that it takes so many days to get through a 
particular ltenC I tried just before the Easter recess to 
crowd the House a little I will not do it again If the 
Government starts to crowd the House, the House ciowds 

l Ibid , June 12 1941, pp 3921 2, ibid (unrevised), Feb 19, M irch 2s 
1947, pp 597-8, 1882 5 

'Ibid , May 30, 1938, p 3339 
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the Go\emmcnt That always hippcns The moment we 
indicate to the House that we want to get ahead, we simply 
precipitate speeches about the light ot the House of Commons 
to discuss matters and to discus'- them thoioughly 

But while the rules and customs of the House will protect 
the rights of the ri\-il forces, they cm win no engagements 
for them All contestants must then foie be conditioned and 
disciplined and cquippi d for scr\ u < Heie the parliamentary 
organization of the p irties plays a very useful part Some 
mention has already hi on made 2 of the control which the 
Government is able to rxircisi over its members, and the 
Government has the tremi ndou-. advantage also of having 
leaders who ire m actual mthorilv and not merely at the 
head of party council-. fo a useful prestige they can add 
the very practical ‘virtue ot In ing in a position where they can 
dispense favours and consolidate power Ministerial leaders 
have also gre.it ability "it thru disposal They can draw 
freely on the tnl< nis of their civil servants, who will supply 
them with ideas, pmpan md < ctcute their programmes, and 
funnsh the debiting milmil mo ssary tor their vindication 
For it Is irunlly lmpo^-ibb Lo driw any distinction be- 
tween RfmistciS 1 3 '\fini-.t. m in. I Mmi-ders as party leaders, 
ftretween the dim rnmuit’-. pioposiU and the party’s pro- 
posals The most cncm ti s iinunl lor blowing the policy- 
forming functions ot Jh< mm-p u 11 tm.ntnry section of the 
party to fill into de'-unuh dining Lhi paity’s tenure of 
office is the (umpu iti\<- liulluuncy of thit section when 

ffnyrxtr -vj-itli tf.y -nr, 11 I .'mill .1 m.1 mAOAJSr 

tiena.1 group 

\n. Opposition pliu 1 -- i in h sn gcmiously piovided 
with leaders md m a < i s. >\dl i ijmpjw d with issist.ince as is 
the- Covei nnieiu 1 his c msunm s i limits h indicap which 
affects, not only the pailv m the lvmmv sense but also the 
efficacy of it-, legislative wmk, vnd bom 1 that the worlk of 
E'hrilinment as well Tin le is llieiefote veiy mucli to 1 be said 
fen tile idea that each paity should have i generous public 
®iant (based on its membeiship m the C’onvmonp) for the sole 

•ibid,, Ma\ 2fi l')42, p 2771 

•Supra, pp 244-8 



450 


THE GOVERNMENT OF CANADA 


purpose of financing research and allied services The Con- 
servative members, under the leadership of Mr Bracken, 
have been endeavouring in recent years to increase their 
effectiveness by a carefully planned scheme of organization 
They have formed themselves into ten groups on ten separate 
fields, each undei a leader who is especially responsible for 
his particular topic — reconstruction, finance and taxation, 
agriculture, trade and commerce, Donnnion-pro\incial af- 
fairs, etc Each group holds meetings for discussion (some 
meet every week during the session), and current problems 
are turned o\er to the appropriate group for special stud} 
These meetings do not affect, of course the usual meetings 
of caucus, which determines the broad lines of attack which 
the part} wall puisne in the House of Commons Then, is 
however, a tendenc} for these groups to take the lead in then 
designated fields, and for the ten chairmen to foim what the 
British would call a “shadow Cabinet” of potential Mimstcis 

The House meets, and in march the Opposition and sit there reads to 
attack Ministers and their measures, never, if possible, to make a concession, 
by word or vote, to official shrewdness or skill For the time being thev arc 
Her Majesty's loval sappers and miners, not to be very particul ir if only 
they can hack and hew their way to the treasury benches Thev are waiters 
upon Providence, — all animated with the most exalted, ncvcr-sav-dic 
patriotism If they only had a bandage on their brow inscribed “orginized 
fault-finders,” and a symbolical grid-iron, to be transferable, like the sells 
of office, the equipment would be complete Broiling is a part oi their special 
functions, and woe to the Minister when a chief with the spirit of an un 
tamed Indian is at the head oi his foes For party aims, he is understood 
to be clothed with forked-ligh tiling invectives, and in debate, wonder not, 
if he substitutes epithets for arguments, and deals more with the mutnes 
than the logic of Ministers In brief, he and his lieutenants must be quick 
to detect the joints in the armour of those in power, and above everything, 
they are bound to cultivate the most wakeful and morbid suspiciousness 1 

This is as applicable to Canadian government today as it 
was when it vras written four years after Confederation , and 
although this hyper-sensitivity to error and “wakeful and 
morbid suspiciousness” have their absurd side, they never- 
theless he at the base of responsibility and good government 
For the Cabinet remains efficient primarily because the 

l W G Moncneff, Parly and Government by Party (1871), pp 58 9 
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searchlight of publicity never ceases to play upon it, and the 
Opposition directs the beams of the searchlight The final 
objective of the Opposition is a majonty of scats m the House 
of Commons, and while this can rarely be obtained by the 
direct alienation of Government supporters, it can most 
certainly occur as the result ol the next general election A 
shifting of a small number of oopulai \otes from one side to 
the other may under Canidian conditions 1 bung about a 
change m Government, and the eyes of the Opposition are 
ever searching for material which will win over this de- 
tachable vote The criticism, the amendments to motions, 
the divisions m the House, the long debates, the theatrical 
denunciations, the meticulous examination of the estimates, 
and scores of other manoeuvres have this as their ultimate 
goal, and no expedient or weapon is so insignificant that it 
can be neglected in the unceasing engagement for prestige, 
for reputation, and eventually for power 

The Government, for its part, must retain its existing 
majority and, whenevei possible, extend it While it has 
always the advantage of holding office and directing affairs, 
it also has the responsibility of exercising the initiative 
and of finding flic remedies for the many ills that beset 
the country The lirst essential is that it must get its 
measures and estimates through Parliament, and thus while 
it must give the Opposition ample opportunity for criticism, 
it must also be continual!} pressing Parliament for action 
“The Prime Minister is obliged," said Mr Mackenzie King, 
“to keep constantly m mind two vital objectives the one, 
to seek to provide ooportunity for the fullest and frankest 
discussion ot matters of public interest the other, to see 
that sufficient time is provided for the full and proper dis- 
cussion ot the important business ot government It is a 
difficult and delicate task to hold the balance between the 
urgent demands of the Government upon the time of Parlia- 
ment, and a proper legard for the privileges, so essential to 
the sound functioning of a free community, of the private 
members of Parliament Fiom this flows the paradox 

1 Supra, pp 370-1 

■'Radio broadcast, Jan 23, 1939 
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that a Government wants little verbal backing from its own 
supporters, what it needs is “brute votes,” and while some 
puihamentary defenders are necessary to uphold its course 
on the floors of the House, every speaker over that minimum 
simply impedes the passage of Government measures 1 

The Cabinet must also avoid even the appearance of 
defeat or of weakness This is the chief reason behind its 
stiff and unyielding attitude to many excellent suggestions 
coming from the Opposition side A tew of these the Cabinet 
maj be able to accept with dignity , but let this become 
frequent, and the electorate will naturally conclude that the 
simpler solution would be to place in power the party which 
is so fertile in y aluable ideas rather than acquire them in this 
circuitous fashion The same need explains the indirect 
influence of criticism which has already been discussed 2 
Ciiticism bv the Opposition casts its shadow before it 
invades the Cabinet meeting and the Government caucus, 
it is most influential before it is formally voiced How' will the 
Opposition attick this project? Will it be easier to defend 
next } car than this? W hat will the farmers think of it ? Hnw 
will it aftect the Government vote in Ontario? What will 
be the attitude of the leading Opposition newspapers? 'J hese 
will bL anticipated as far as possible when the mcasuic 
being drafted, and the Cabinet will then defend it ardenth 
and refuse to accept any amendment of any consequence 
If a serious flaw in the proposal is later discovered, the safest 
wa> of escape is to abandon it as unobtrusively as the 
CitclliYisTati-cus Wtiu tVifc Opposition) w iYi auo\\ 

Parliament concentrates and dramatizes the stiu ggle foi 
political power by bringing the political parties into im- 
mediate and continual conflict Arguments are marshalled 
on one side and on the other, criticism and counter-proposals 
are made in full publicity, and the reputation of one side 

‘“Ihe most obvious dutv (I do not say the only duty) of anv individual 
member of a parliamentary majority is, speaking gcnerallv, to assist Govci nment 
business, to defend Government action, and in particular to be found in the 
Government lobby whenever the House divides He may further these end 1 ' b\ 
his eloquence He may do so even more ctlectually perhaps by his silence 
A J Balfour, Chapters oj Autobiography, p 134 

2 Supra, pp 244 6, 435 
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mounts as that of another falls aw a} Elections do not c itch 
the voter by surprise and quite unpieparul for the ballot 
The ground has been worked over beforehand, the prestige 
of the Government is fiequcntly established or destroyed 
long before polling day, and even new issues find their place 
m an environment w r hich is by no means unfamiliar More- 
over, there is always an alternative Government, if one is 
needed, near at hand, one which wall pick up the work of its 
predecessor, make a few alterations here, dea elop certain 
things there, adapt old institutions to new ideas, and gradual- 
ly press on a bit fuither the tentative evperimcnt m human 
relations which is the business of government 

In government, as in most other sphens of life, min is journeying 
through a strange world He is being pushed bv forces which often be little 
appreciates or understands At best, he is largclv ignorant of much that will 
result, especially in the long run, from measures w hich he sponsors Govern- 
ment is empirical Tne statesmvn needs to be ready and quick to learn 

But no man is a readv ciLc o r his own measures or quick to see their 
faults It is eminentlv desirable theiefore, that in oubhc affairs there should 
be an active body of critics, sharp to d( tect errors and persistent in pressing 
them home Yet not captious, but responsible critics, who know that in 
due time they mav have to stand Dy their criticisms and take their place in 
the doi k 

There must also be readiness to embark on new measures so as to adjust 
government to changed conditions, ideas and ispirations At the same time, 
every new measure is an experiment to be closely watched in its operation 
and results, and there should be no delay in pointing out mistakes 

These requirements are largclv met by the party system It can 

easily be abused, and oftt n is, and it may seem crude to the theorist But 
given the right conditions, it has proved in practice a remarkably successful 
instrument for the journev through the uncharted seas ol government 1 


J Sir Gwilym Gibbon, 'The Party Svbteni in Government," Public Ad- 
ministration Jan 1937, p 19 
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THE JUDICIARY 

The function of the judiciary is primarily the settlement of 
disputes which are brought before the court for that purpose 
But in the course ot pel forming this function, the judge does 
more than simply impose a punishment or deln er a judgment 
He must interpret the laws and give them clarity and fuller 
meaning He stands as guardian to see that the i ule of law 1 
is maintained to ensure that no one will be punished except 
fora breach of the law, and to nullify the acts of any go\ em- 
inent or government official which are not legally' authouzed 
The citizen there fore looks to the courts for the protc etion of 
his rights not only against his fellow -citizen, but also against 
his government and its agents, and, as an earlier chapter 
has shown , 2 abuses of mhcial discretionary power find their 
most determined enemy in the couits of law The judiciary 
will also act as interpreter ot the wntlcn constitution, and in 
Canada this involves the power to set aside as ultra vires any 
laws which run contrary to the supreme law Inasmuch as 
Canada is a federation, the courts are in a position where they 
must determine and maintain the lespcctrve iields of juris- 
diction of the federal and piovmcial governments 3 The 
judiciary therefore performs political and constitutional 
functions of the gieatcst consequence by applying legal 
criteria to the actions ot government 

The laws which thi couits entoice may be written or un- 
written The wntte/i law is the statutory law, which is 
stated m fairly explicit loan and is being continually aug- 
mented by fuither legislative ictiun A number of these 
statutes may be collected and arianged m the form of an 
exceptionally comprehensive statute or code, such as the 
Criminal Code of Canada, which summarizes the Canadian 
criminal law But no matter how carefully such a code may 
be drafted, it will need to be interpreted and applied to the 


'Supra, pp 8S-9 
2 Chapter xtv 
3 Supra , pp 83 5, 151-60 
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facts as disclosed to the court, and m the process there will 
appear a parasitic growth of case law which clauses and 
elaborates the written text 

The unwritten law is chiefly the common law, the estab- 
lished custom which has been enforced and developed b} 
centuries of judicial decision in England and later throughout 
many parts of the civilized, and particularly the English- 
speaking, world Decision has followed decision, precedent 
has been built on precedent, the courts m each case following 
(or distinguishing between) the decisions of other courts of 
, equal or higher rank 1 From these decisions principles ha\ c 
been derived and a system of law developed, which m turn 
has continued to grow in the same piecemeal but extra- 
ordinarily effectix e fashion 

At one stage in its early development, the English common 
law became rigid and formal, and its rigorous application 
often involved a denial of justice Disappointed suitors 
petitioned the King for relief, and the King referred their 
petitions to one of his high officials, the Chancellor, asking 
him to do w hat equity required In the course oi time, there 
arose a separate body of principles known as the doctrines ol 
equit> , and a separate Court of Chancery for applying them 
This Court developed its own distinctive procedure and some 
ingenious remedies of its own for enforcing rights and duties 
So for several hundred years, English law was a dual system 
with separate courts of common law and equity operating 
side b> side, the effect of which was to modify the application 
of the strict law b\ equity 

Today the duality ol courts has disappeared, both in 
Britain and Canada, but the rules of the common law and 
the doctrines of equity still remain distinct and separate 
The superior courts of the provinces administer both law and 
equity, although one judge will sometimes be designated as 
the judge in equity These courts now give, as a matter of 
course, what formerly used to be got by petition, to the Court 
of Chancery In effect, equity has become a part of the 

2 Ihis is known a c the doctrine of stare decisis It is characteristic of th< 
common law (and eqmtv), and is not obligatory, for example, in the civil law 
in Quebec 
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common law system, enriching it with a special procedure 
for certain kinds of cases, a w ider range of remedies, and a 
modified application of certain of the strict rules of the 
common law 

Earlier pages ha\e indicated the importance of the 
common law m Canadian colonial governments and in the 
government of today 1 It still iurnishes the great bulk of 
the Canadian civil law, although the statutoiy law has made 
substantial alterations m many fields In Quebec, however, 
the civil law is different from that m the rest of Canada, for 
it is a French importation, based not on the common law of 
England but on the Roman law 2 Thus matters concerning 
personal, family, and property relations arc governed in 
Quebec by another and \ ery different set of legal principles 
embodied in the Civil Code, although the law concerning 
commercial relations has been materially modified by the 
influence of the common law 1 It should be borne m mind, 
however, that very substantial portions of what would 
normally be within this general category of "property and 
civil rights” are uniform throughout the Dominion inasmuch 
as they are under the jurisdiction of the fedeial Parliament 
namely, laws m relation to bills of exchange and promissory 
notes, banks and banking, navigation and shipping, patents 
and copyrights, bankruptcy and insolvency, and, in part, 
insurance, railways, and joint stock companies 4 * Inasmuch 
as the criminal law is under the jurisdiction of the federal 
Parliament, 3 it also is uniform throughout the Dominion It 
is now, as stated above, in codmcd form, but its provisions 
have been almost entirely derived from the common law 6 

l Sufira r pp 5-7 72 4, 1 63 72 

*Thjs b-<~t , of rrt,r > t >b> pi r ri inh , i;k 1 'f pre^'ur' 

by the Queb<c Art 1774 9 ijjr.i pp 7 1(1, 7-5 1 14 N A Art Suction 92 Sub 

section I 3 See Louis S be Lanr> n(, Frr suLri'ial Adiin.s«, Proceedings, Canadian 
Bar Association l 1 ) 42, pp 22 34 

‘Both common andcivifbw (law lnflucnct ti the ct vtdnpnw nt of each other 
in. manv directions I Riiifift 1 Pc r iprof a! Influences of the French and 
English Laws ” Canadian Bar Fiona), 1 < b , l ( i2fi pp 7S-81 

*B N A Act, Section 31 

*Ibid 

•T here is a so-cille ! p-o t ( 1 il c inuna* ] iw 1 coii^i-fing of offences created 
by the provinces for the f nforef inf nt of provincial ltgHation Ibid , Section 92, 
Sub-section 15 
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The opening sentence of this chapter — that the function 
of the judiciary is primarily the settlement of disputes — 
needs some amplification The court will normally come 
into action only after a wrong has been committed, 
that is, its usual task is to inflict punishment or ensure redress 
for infractions of the law rather than to intervene m order to 
pre\cnt an infraction from taking place In some classes of 
cases, however, the law provides (in equity! for such prior 
intervention if the court can be convinced that the (on 1 
mission of a legal wrong is contemplated and that compen- 
sation therefor would be difficult or impossible to assess A 
court mav also act in an administrative or supervisor 
capacity as, for example, when it assumes direction (usmllv 
through a person whom it appoints) over the estate of a 
deceased person or over the propcrt> of a bankrupt 

The courts may also be required to decide questions 
which have not come up in the ordinary course of litigation, 
but which have been special! v formulated for the purpose 
and are referred to them for an opinion 1 Laws of both the 
Dominion Parliament and most of the provincial legislatuics 
authorise then respective Governments to refer questions 
involving, among other things, the interpretation ol the 
British Noith America Act or the constitutionality of Do- 
minion or provincial legislation to the Supreme Court of 
Canada (or to the Supreme Court m the prov ince) for a legal 
opinion Parties will usually be heard on both sides (for 
provincial Governments will wish to be represented on a case 
referred by the Dominion Cabinet, and vice versa ) and a 
judgment will be given bv the court, which is subject to the 
same appeal as cases which have arisen m the usual manner 
The advantage ot this method of obtaining a judicial in- 
terpretation of the British North America Act in advance ot 
legislation or the application of legislation is obvious, and it 
is being used with increasing frequency There is, however, 
some danger that controversial questions which threaten to 
cause embarrassment to a Government may be passed over 

1 Thc Supreme Court of the United States has refused to decide cases of this 
nature on the ground that they were not disputes which could be judicially 
recognized 
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to the courts m order to shed, at least temporarily, responsi- 
bility for action, and the courts may thereb> become inv olved 
in political disputes “No one -who has experience of judicial 
duties can doubt,” said Earl Lorebum, “that if an Act of 
this kind were abused, manifold evils might follow, including 
undeserved suspicion of the course of justice and much em- 
barrassment and anxiety to the judges themselves ” L 

The System of Courts 

The Canadian system of courts, while presenting a 
number of characteristics derived from the federal nature of 
the Dominion, is far from following the American idea of 
what a court system under a federation involves In the 
United States the federal and state courts are almost entirely 
separate from one another There is a vertical line of cleav- 
age between the two, with the federal courts and then field 
of jurisdiction on one side and the state courts and their held 
on the other, the nature of the controversy or the nature of 
the parties determining whether the action should be brought 
m the state or federal courts Federal and state courts thus 
form their own hierarchies with final jurisdiction being vested 
in the Supreme Court of the United States or in the Sup- 
reme Court of Appeal tn the state as the case may be In 
certain circumstances a dispute may be transferred from one 
to the other Thus if a case in a state court were found to in- 
volve the interpretation of the United States constitution 
or a federal statute it could be removed to a federal court 
for the settlement of that issue Removals for these and 
other reasons, while not at all rare, are nevertheless far from 
being the rule, and a* case will normally finish in the system 
m which it originated The arrangement is necessarily com- 
plex, and can scarcely be considered to be very satisfactory 

The British North America Act establishes a plan of 
federal and provincial courts where the dividing line is 
horizontal rather than vertical The Dominion is empowered 
to create a general court of appeal and may establish “any 
additional courts for the better administration of the laws of 

1 Attorney-General for Ontario \ Attorney General for Canada, ( 1 012) A C 571, 
at p 583 
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Canada 1,1 The province has jurisdiction over “the adminis- 
tration ot justice m the province, including; the constitution, 
maintenance, and organization of provincial courts, both of 
civil and criminal jurisdiction, and including procedure in 
civil matters in those courts ” 2 Procedure in criminal matters 
is, however, under the Dominion , and it also has control ol 
the appointment, the remuneration, and, if necessary, the 
removal of the judges of both Dominion and provincial 
courts (with a few minor exceptions) 3 Complexities, such 
as they are, occur not m matters of jurisdiction over cases 
(as in the United States) but m the administration of the 
courts and the enforcement of Dominion laws by pro\mcial 
authorities For example, some parts of the criminal law are 
not always uniformly enforced across the Dominion because 
the initiative on enforcement rests largely with provincial 
Attorneys-General who must set provincial courts m motion 
The great bulk of cases will originate in one of the provincial 
courts, and may then go on appeal to the Supreme Court of 
Canada, and (until 1949) from there to the Judicial Committee 
of the Privy Council in London One Dominion court, the 
Exchequer Court of Canada, does not form a part of this 
symmetrical arrangement It has been given specialized 
jurisdiction, and to that extent is not unlike a fedeiul court 
on the American model 

The plan of the Canadian courts (including the Judicial 
Committee) is therefore as follows The courts of Ontano 
have been used as an illustration of the provincial courts 

1 The J adicraf Committee of the Privy Council 1 i'an 
Empire court) 

2 The Supreme Court of Canada (a Dominion court 
in every respect) 

2(a) The Exchequer Court of Canada (a Dominion couit 
in every respect, but not a fully integrated part ot 
the system) 

3 The Supreme Court of Ontario (a provincial court, 
with Dominion appointment, etc ) 

Section 101 

2 Section 92 , Sub-section 14 

•Sections 96-100 
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(0 The Court of Appeal lor Ontario 
( 11 ) The High Court of fuslice tor Ontario 

4 County Courts (provincial courts, with Dominion 
appointment, etc ) 

5 Minor provincial courts (piovincial courts solely) 

( 1 ) Surrogate Courts 
(u) Division Courts 
(in) Magistrates’ Courts 
(iv) Other Courts 

1 The Judicial Committee of the Pi ivy Council 

The Judicial Committee ot the Pi ivy Council has been 
until very recently the <omt of 'final appeal for Canada m all 
but criminal cases, and the court of final appeal for a large 
part of the Empire outside the British Isles It consists ot 
British Pnvv Councillois who have held high judicial office, 
notably the Loid Chancellors, and the law lords of the House 
of Lords There are also an indefinite number of distinguished 
judges from the Dominions and India who are British Piny 
Councillors, such as the Chief Justice oi a judge of the 
Supreme Court of Canada, oi even a judge of a superior court 
in a Canadian prov ince, but the attendance ot these members 
was both irregular and larc The Judicial Committee, as the 
name would suggest, ix dilfuent from an ordinary court in 
that it gives no judgments, but ratlin reports its opinion to 
His Majesty, and this advice is then acted upon by an order- 
m-council The advice is given by the body as a whole, and 
the Committee thru foie reemds no dissenting opinions 
The abolition of thr appeal to the Judicial Committee was 
canvassed lor mnnv ynus m Canada, and definite action was 
attempted on several occasions Opinion m Canada, how- 
ever, was always divided, and theie were legal difficulties in 
bringing about a change For the appeal rested not only ort 
statute, but also on the prerogative, and until the passing 
of the Statute of Westminster in 1931 a Dominion or pro- 
vincial enactment to abrogate it would have been ultra vires, 
Thus the abolition of criminal appeals m 1888 was declared 
ultra vires in 192b, 1 but when the Statute of Westminster 

/'Nadan v the King, {1926; A C 482 
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removed the limitations on the competence of Canadian 
legislatures, these appeals weie abolished two yeais latei 1 
A move for the Dominion to deal in the same wa> with tin 
appeals in end eases was questioned on the ground that 
part ot the power might be vested in the prownces, but in 
1947 the Judicial Committee held that the Dominion had 
jurisdiction 2 

The arguments for and against appeals to the Judicial 
Committee need not be dwelt upon here, 3 although it mav be 
noted that the voices raised m favour of their continuance 
tended to grow' fainter as the vears passed It bctann. niort 
and more obvious that the risk of an occasional puiudm 
was far preferable to an objectivity which was foundt d on an 
Olympian remoteness from the scene of action, that tin 
'Judicial Committee knew little about the natuie and problems 
of Canadian federalism, that it varied widely in the quahlv 
and continuity of its personnel, 4 and that tluf mental ugilitv 
which its members were toreed to display in order to topi 
with varied problems from all over the Empire often inspncd 
more wonder than confidence For manv people hrjwtvu, 
the great aigumcnts tor abolition weie linked with nation d 
pride and the dislike which most Canadians had lor the icl« a 
of going outside the Dominion tor a final \( relict on legal 
disputes, particularly when they' were likely to be of spell 
profound constitutional significance for the future (hie bee 
was disposed for many vears to support appeals bee aus< ot 
the apparent protection thev gave her against an mtoleiant 
majority in the other provinces, 5 but that phase giaduallv 

1 British Coal Corporation v the A'7?z£,[1935] A C 300 

' Attorney General of Ontario v Allormy-General of Canada, f 1M 17J 1 
•D L R 801 

3 John S Ewart and George H Sedgewich, "Judicial Appeals to the I’nw 
ComVciI " Queen's Quarterly, Summer, 1030, pp 45b 

4 " 1 Ir C H Cahan Not a single member of the Board [in 1937] was ap 
pointed to the Privy Council prior to 1928, and not a single member, who in 
1932 heard the appeal in rc The Regulation and Control of Radio Comm uni 
cation in Canada, sat as a member of the Committee which recently hcaid tlu 
appeals m respect of certain acts of Parliament enacted during the session of 
1935 Two of the members of the Judicial Committee who heard and decided 
the recent appeals had practically no experience whatever in Canadian consti 
tutional matters ” Can H of C Debates, April 5, 1937 p 2574 

-Fne success of the Judicial Committee as a defender of minority rights is, 
to put it mildly, open to question F R Scott, " The Privy Council and Minority 
Rights,” Queen’s Quarterly, Autumn, 1930, pp 668-78 
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disappeared r the influence ol stiung nationalist senti- 
ment In 194 ( > a Cm uli in statuti cut oft all jpptuU to the 
Judicial Committee and made the Supiune C oui i ol ( anada 
the court ol last re soi t 

2 The Supreme Court of Canada 

The Supreme Couit of Canada was established in 1875* 
under the express authority of the Bntish North America 
Act, ] to exercise appellate ci\il and erinnnal jurisdiction for 
the Dominion 2 The desue of some of its sponsors was to 
make it a court of final appeal and abolish the appeals to the 
Judicial Committee, but the doubtful legality of such a step 
and the opposition in both Canada and Cheat Britain lesulted 
m the Act cutting oft onh the stulutoi} right of appeal and 
leaving the pierogative light unimpaired 

The Couit today entcitams appeals from the pro\ incial 
courts when substantial sums ot monc\ are involved, when 
questions of constitutional intei pretalion arise, when the 
validity of Dominion and piovmcial statutes is in dispute, 
and on -various othei matters The conditions under which 
appeals arc allowed from pro\inciaI courts are determined by 
the Canadian Parliament, and a provincial legislature has no 
power to define or reslnct these conditions The Supreme 
Court also hears appeals fiom the Exchequer Court, hom the 
Board of Transport Commissions s, and in controverted 
election cases It gives advisniv opinions to the Dominion 
Government (as stated eaiher in the chapter) on the interpre- 
tation of the British North America Act, on the constitution- 
ality of Dominion and provincial legislation, and on similar 
matters referred to it by the C.ov ernor-in-Council Under 
certain conditions it will also hear appeals on like questions 
which have been referred to the provincial courts by the 
provincial Governments 3 The utilitv and prestige of the Su- 
preme Court as an appellate Bibunal was ioimtily weakened 

^Section 101 

2 Can Statutes 38 \ ict c 11 Sec Fi <inL MacKinnon ‘ Tlu Establishment 
ol the Supreme Court ol Canaria," Canadian Historical Review, Sept , 1046, 
pp 25S-74 

*Rev Slat Can (10271,0 35 Section 43 
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by the fact that appeals could be taken directly from the 
Supreme Courts of the provinces to the Judicial Committee 
of the Privy Council, and the recent abolition of appeals 
Lannot fail to ha\e a -very wholesome effect on the chaiaeter 
and standing of the Supreme Coui t of Canada 

’^The Supreme Court was originally composed of a Chn f 
Justice and five judges, the number ol judges being raised to 
six m 1927 and eight in 1949 4 It has had from the beginning 
a repiesentative federal character The Act has always 
provided that at least two of the judges should come horn 
Quebec, a reasonable provision in view of the special chaiaetei 
of the Quebec ci\ ll law i But when the original bill was lx Ion 
the Commons this proposal furnished the excuse for a meml «ei 
from British Columbia to demand a special repusentatiu 
from that piovince because, said he, “the judges of the ollu r 
provinces know little about the management of Indian lamb 
or of mining affairs ’ u The Act, however, made no guarantee 
to any piovince except Quebec, but the"* practice ol giving 
sectional representation on the Court has been firmly es- 
tablished by custom for very many years , The late Ernest 
Lapointe, Minister of Justice, made the following admission 
in 1927 

While geographical conditions should not be consideied in the ap 
pointment of judges, because the best possible men should he appointed to 
the Supreme Court of Canada, there is one exception, namelv, that two 
judges will always be members of the Bench or bar of Quebec, familiar 
with the civil law and procedure of that province Apart from that there 
is no geographical condition mentioned in the Act I must say, however, 
that since the creation of the Court such considerations have been taken into 
account in making appointments, there is one judge usually supposed to 
be a member of the bar or Bench of one of the Maritime Provinces, tw o come 
from Quebec, two have usuallv been appointed from Ontario, and one judge 
is usually appointed from the Bench of British Columbia The prairie 
provinces w'ere not then developed as they are to-day, and up to the present 
there has not been a judge from either the bar or the Bench of any ot those 
provinces' 3 

The fulfilment of prairie ambitions, however, was not long 
deferred Parliament m the same year increased the numbers 
of the Supreme Court by one, and the first appointment to 

1 Can H of C Debates, March 30, 1875, p 974 

Hbid , March 10, 1927, p 1079 
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the new judgeship came from the Pioxunce of Saskatchewan 
The judges are appointed bv the Go\emor~m-Council andl 
hold office during good behaviour, with compulsory retire-rtf 
m ent at sev enty-five Thev may he removed by the! 
Govemor-General-in-Council following a joint address by| 
both Houses of Parliament 1 The Chief Justice receives' 
$20,000 a year, the other members of the Court $16,000 2 

2(a) The Exchequer Court oj Canada 

This was originally very closelv associated with the 
Supreme Court of Canada, each being composed of the same 
members the Exchequer Court was a court of hrst instance, 
the Supreme Court heard nothing except appeals The two 
were separated m 18S7 

The Exchequer Court now consists of the President and 
three other judges, appointed bx the Gox emor-m- Council 
They hold office during good beha\iour (with compulsory 
retirement at seventy -h\e) and max be remoxed bv the 
usual joint address procedure 3 The President is paid 
$13,333 33, the other members $12,000 each 

The Court has ojiginnl jurisdiction concurrent with thej 
provincial courts in cases in\ oh ing the ie\ enucs of the Crown' 
(which implies an extensixe jurisdiction in matters of rexiexv 
of taxation) and exclusixe jurisdiction oxer suits brought 
^against the Croxvn m federal aflairs The Court deals with 
claims against the Crown for piopertx tiken for any public 
purpose or injuriously affected by the construction of 
any public work, and claims against the Croxxn arising out 
of any death or miurv to person or propert} resulting from 
the negligence of any officer or serxant ol the Croxvn while 
acting within the scope of his duties or his employment upon 
any public work, etc It hears cases xxluch concern patents 
of invention, copyrights, trade marks, and industrial designs 
It also has jurisdiction ox'er certain classes of railway cases, 
when the railway is not wholly within one province or is 
v otherwise subject to the authority of the Parliament of 

x Rev Stal Can (1927), t 35, Section 9 
i Can Statutes, 10 Geo VI, c 56 
f Rfv Stat Can (1927), c 34 Section 9 
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Canada In most cases which involve any substantial 
amount, an appeal lies to the Supreme Court of Canada 
If the legislature of a province has passed an act giving 
the necessary authority, the Exchequer Court has jurisdiction 
over controversies between the Dominion and that piovince 
or between that province and any other province or pm\ met s 
which have passed similar acts Such cases may be appealed 
to the Supreme Court of Canada 

The Exchequer Court also acts as a Court of Admualt} 
exercising a general jurisdiction in admiralty cases, 1 and in 
this capacity the Court has original jurisdiction as well as 
jurisdiction m appeal In practice, however, most oi the 
cases are tried in the local Admiralty Court, although cases 
of special importance mav be transferred and tiled as of first 
instance at Ottawa The Govcmor-in-Council maj from 
time to time appoint a superior or County Court iudgc lor 
any barrister of not loss than ten years’ standing) to be a 
District Judge in Admiralty for a special Admiralty District, 
who will exercise admnalty jurisdiction within that distuct, 
subject to appeal to the Exchequer Court and the Supiemc. 
Court of Canada The live eastern provinces and British 
Columbia each form an Admiralty District for this pui pose 

3 The Supreme Court of Ontario 

fi) The Court of Appeal for Ontario 
(n) The High Court of Justice for Ontario 

^ The Supreme Couit of Ontario consists of two divisions 
— an Appellate Division and the High Court Division 2 The 
former, known as the Court of Appeal for Ontario, is com- 
posed of the Chief Justice of Ontano, and seven othei justice s 
of appeal, the latter, known as the High Court of Justice loi 
Ontano, is composed of the Chief Justice of the High Court 
and fourteen othei judges All are appointed by the Gover- 
nor-General-m-Council and hold office dui mg good behav lour 
The two Chief Justices receive $13,333 33 each, all the othcis 
$12,000 each 

'Can Statute*, 24 25 Geo V, c 31 
-RtJ Stat Out (1037), c 100, Sections 2 9 



THE JUDICIARY 


4b9 


The Court of v\ppcal has general appellate jurisdiction 
in civil and criminal cases coming from the High Court It 
may sit m two divisions before three or more justices of 
appeal, provided ahvay s that their number is unev en Appeals 
may also be heard from the decisions of individual judges of 
the Supreme Court or from decisions of judges of inferior 
tribunals — County, Surrogate, or (where the sum in dispute 
exceeds $100) Division Courts 

The High Court is a superior court of record of original 
jurisdiction, both ci\ ll and criminal, and in a few rare cases 
it may hear appeals It maj decide cases at common law or 
in equity and cases relating to the revenues of the Crown, 
although in certain admiralty matters and m matters which 
come within the province of the Exchequer Court, its juris- 
diction may be excluded In short, the great bulk of liti- 
gation of moderate and major importance will eome before 
the High Court In practice the Supreme Court of the 
province specially assigns one or more judges to exercise the 
judicial powers and jurisdiction conferred by the Bankruptcy 
Act — and the Bankruptcy Court functions, so to speak, as a 
separate court The High Court judges, moreover, as 
members of the Supreme Court of Ontario, exercise juris- 
diction over a large number of special subjects, given under 
provincial and Dominion statutes which deal with particular 
matters 

These courts (like the other major provincial courts) are,, 
as already stated, undci both Dominion and provincial 
control The province constitutes, organizes, and maintains 
the courts, and determines the procedure in civil matters, 
while the Dominion appoints, pays, and removes the judges 
This is open to obvious objections, for the province may 
always provide for more judges than are necessary and allow 
the Dominion to foot the bill The system, however, seems 
to work very smoothly , although there have been occasions 
when the Dominion has refused to make appointments 
because it considered the number was excessive 1 The general 
position of the Dominion Government on these questions 

‘Thus in 1928 Saskatchewan had twenty three judicial districts but only 
eighteen district judges Cav H of L Dibales, March 19, 1928, p 1490 
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was stated by the Minister of Justice m 1946 “The provincial 
authorities are the ones who determine what courts the\ 
will have and how many judges constitute the Bench of each 
court Of course we have something to say m the mattei 
We do not admit that they can pro\ide for am number of 
judges, a number that would be out of all proportion to the 
number required to handle the judicial business But we 
try to meet the desires of the provincial authorities m pro- 
viding sufficient judges for the courts which the> organize as 
being the ones required for their local needs ” x 

4 Cou?rty Courts 

There is a County Court m every countv or district in 
Ontario, although one County Court judge may be given 
more than one court and one county may have more than 
one County Court judge 2 The County Court judges are 
appointed by the Governor-General-in-Council dui mg good 
behaviour subject to compulsory retirement at seventy -li\e 
As in the higher provincial courts, the province has control 
over the organization, etc , of the County Courts, while the 
Dominion has charge of the personnel The nidges arc paid 
$6,666 6b a year, although grants from the province lor the 
performance of additional duties will often bring this figure 
up to about $10,000 There are sixty-two County and Dis- 
trict Court judges m Ontario at present, which admittedly 
is too many' 3 There is, indeed, an understanding between 
the Dominion and Ontario Governments that this number 
wall be contracted to fifty-two as vacancies occur and as the 
w r ork is more economically arranged At one time Out trio 
had seventy-five County and District Court judges 4 

The County Courts in Ontario have jurisdiction over 
civil cases involving small amounts of approximately $500 
and under, which concern such matters as actions arising 

l Ibid (unrevised), July 23, 1946 p 3795 
3 Rev Slat Onl (1937), c 103 

3 Nova Scotia, for example, has onl> seven, British Columbn loiirltcn, 
Saskatchewan, eighteen Quebec has a different organization and has nom 
(except two judges of the Circuit Court of Montreal), but it has a total of fort\ 
nine judges (and Chief Justices) of the superior courts 

'Can H of C Debates (unrevised), Aug 2, 1946, pp 4324 7 
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out of contracts, personal actions, cases legarding trespass, 
rights of way, foreclosure, partnership, etc If the parties 
agree, however, the jurisdiction may be extended to co\er 
any amount The County Courts mav also have special 
powers given them under such pro\incial statutes as the 
Ontario Voters’ Lists Act and the Ontario Election Act 
They have authority to try cases invoking minor criminal 
offences Here the judge may sit with a jury as a Court of 
General Sessions, meeting serru-annually, or as a Criminal 
Court of summary jurisdiction without a jury 

5 Minor provincial courts 
( 1 ) Surrogate Courts 
(u) Division Courts 
(in) Magistrates’ Courts 
(iv) Other Courts 

These courts are entirely undei provincial control as to\ 
organization, maintenance, etc, and also as to appoint- 
ment, remuneration, and the conditions under which the 
incumbents hold ofhee Unlike the higher courts, the tenure i 
of a few of these judicial officers is at pleasure 

(i) Surrogate Courts Ev ery count) in Ontario has its own 
Surrogate Court to deal with the estates of deceased persons 1 ' 
The judge is appointed b) the La utenant-Govcrnor-m- 
Council and holds office dunng good behaviour The prac J - / 
tice is for the prov mce to appoint a County Court judge to 
be the judge of the Surrogate Court, and for the province to 
pay mm an additional amount tor the evtra work invoked 1 
(n) Division Courts These (of which there may be as 
many as twelve to a countv ) arc ci\ il courts for the Inal of 
minor personal actions, breaches of contract, debt, etc , in- 
volving small amounts, with a special jurisdiction as prov ided 
m the High Schools Act, the Separate Schools Act, and 
others 2 They are usually presided over by judges of the 
County Court, although the appointments are not so limited 
If the sum involved does not cvceed Si 00, there is no appeal, 
if over $100 an appeal lies to the Court of Appeal Here also 

L Rev Slat Out C 19 57) , c 106 "Ibul , c 107 
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the province will pay the salary or, for a County Court judge, 
an addition to his salar> 

(111) Magistrates Courts 1 There are a -very large number 
of these courts set up under the Magistrates Act for the trial 
of designated minor criminal offences and a few ci\ ll cases 
under special statutes such as the Master and Servant Act 
and Landlord and Tenant Act 

The magistrates are also justices of the peace, and as 
such have a considerable jurisdiction in respect of pat\ 
offences, the conduct of prelimmarv inquiries, the issue of 
warrants, etc 

The magistrates and deputy magistrates arc appoint! d 
by the Lieutenant-Governor-m-Council, and thev must retire 
when they reach the age of seventy All deputy magistrates 
hold office at pleasure A magistrate holds office at pleasim 
for two years after Ins appointment, but thereaftci he mav 
be removed irom office by the Lieutenant-C.ov cinor-in- 
Council for “misbehav 10111 , 01 for incapacity or mabilitv to 
perform his duties properl> on account of old age, ill In alth, 
or any other cause,” provided there has been an inquin and 
the magistrate has had an opportunity to submit a defence 
In the event of removal, all documents relevant to the cast 
shall be laid before the Legislative Assemblv of Ontario 
within the first fifteen days ol the next session 2 Magistrates 
are paid such salary as may be fixed by the Lieutenant- 
Governor-in-Council 

(iv) There are also other minor provincial couits with 
jurisdiction over special classes of cases, such as, juvenile 
courts and family courts in large towns and cities, cuioneis’ 
courts, and courts of arbitration set tip (by agreement or 
otherwise) under the Arbitration Act 

The Position of the Judiciarv. 

The unique functions which the judiciary 3 perform m the 
government make it imperative that they' should be given a 

'Ibid , c 133 

t Ibtd , Onl Statutes, 5 Geo VI, c 28 

’The words “judiciary" and “judge" are used htrcalixr as appl> ing to 
members of the County and higher courts and not to members of the nunoi 
provincial courts 
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position quite different from lint of the great majority of 
government officials 1 They are not lepresentativ c agents 
who, like the members of the legislature and the executive, 
are expected to reflect some interest or opinion and are 
chosen to carry out desired measuics The judge who would 
try to voice the opinion of the public, of the Government, 
of a province, of the Canadian Pacific Railway, or of the 
United Steelworkers would obviously lose all value as a 
judge, for the whole weight and value ot a decision depend 
on the very absence of influences of this kind His opinion is 
not to be founded on what people want, but rather on what 
is the law, and the decision emerges from these principles 
when applied to the facts before bun TL> Fcdt.rah.st stressed 
this point in its discussion of the qualities needed in a judge, 
although the antithesis is not quite so sharp as it suggested, 
for there is also blended with “judgment” an element of 
“will” in the determination oi the judge to deal fairly and 
toil unremittingly to give a just decision The judiciary, 
said The Federalist , “may truly be said to have neither force 
nor will, but meiely judgment The courts must declare 

the sense of the law, and if they should be disposed to 
exercise will instead oi judgment, thr consequence would 
be the substitution of their pleasure to that of the Legis- 
lative body ” 2 

It is, of course, true thnl judges cannot remain completely 
unaffected by their envnonment and cannot and should not 
be indifferent to the effects of their decisions on the social 
and political needs of the nation There will always be some 
interplay among the habits of mind of the judge, the society 
in which he lives, and the decisions which he renders Once 
again, however, “will” can be used to aid and balance “judg- 
ment”, so that the judge may be kept constantly' aware of 
the quiet and insidious pressures to which he is subjected 
and may be able as a result to moke suitable allowance for 
them It is, moreover, possible to keep within fairly definite 

‘There are a few other officials \\ ho for one reason or another must be given 
similar if not identical treatment and protection Hie Auditor General, the 
Chief Electoral Officer, and some of the boards and commissions which perform 
special functions are the closest examples bupra, pp 201-3 

l The Federalist Papers No 78 
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limits the opportunities which are given to the courts to 
in\ade other than purely judicial fields, for the laws can fie 
so phrased that the situations where the judge is forced to 
make what are essentially political decisions — wheie judg- 
ment begins to slip o\er into policy — will be comparativclv 
rare 1 The problem, in short, will not be a grave one if Parlia- 
ment (or, if necessary, the constitution-amending povui) 
will assert its rightful authority to make all the major political 
decisions, a function which can quite properly in\ohe not 
only the original enactment of a law or a constitution, but 
also any subsequent amendment if an undesired mterpm- 
tation has been given by the courts 

The rendering of an honest unbiased opinion, based on 
the law and the facts, is far from simple it is one of the most 
difficult tasks which can be imposed on fallible men It 
demands wisdom as well as knowledge, conscience as well as 
insight, a sense of balance and proportion, and it not an 
absolute freedom from bias and prejudice, at least the abihlv 
to detect and discount such failings so that thev do not 
becloud the fairness of the judgment It is evident that the 
ordinary political environment is unable to provide the 
proper incentives which will call forth these qualities nor 
will it permit these qualities to be exercised without a laigc 
measure of intei ference which will deprive them of the gieUei 
part of their value The judiciary, in short, must be given a 
special sphere, clearly separated from that oi the Icgislatuie 
and executive 2 They must, to accomplish this separ ttn>n, be 
given privileges which are not vouchsafed to other blanches 
of the government, and they must be protected against 
political, economic, or other influences which would disturb 
that detachment and impartiality which are indispensable 
prerequisites for the proper performance of their function 
It is these unusual factors which create the condition known 
as the “independence'’ of the judiciary 

The removal of responsibility 

Judicial independence, as will be seen later, has a positive 
side, but its most striking characteristics are negative It 

'Supra, pp 154 60 2 Supra, pp 89-90 
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involves the removal of most of the punitive influences which 
surround ordinary officials, particularly for the enforcement 
of political responsibility , which usually impiv the power of a 
superior to remonstrate, reprimand, and even remove from 
office The judge is placed on a firm base of his own, undis- 
turbed by outside forces, present or apprehended He is 
given assurance that his office is sc cure, that his means of 
livelihood are not imperilled and that he may give decisions 
which are displeasing to the Go\ernment, to the public, or 
to anyone else without fear of consequences "It is a strange 
doctrine,” said Sir Wilfrid Launer, “to preach that the judges 
are responsible to Parliament \\ hc> le is that responsibility ? 
f have ai'ways una'erstoou' that the judges were responsi6fe 
only to their own conscience, and Parliament has no power 
over them True, they can be runcned, but only on an ad-| 
dress of both Houses of Parliament That law has been' 
adopted to make them absolutely independent of Parliament, 
and they are only responsible to Parliament in extreme cases 
of malfeasance M1 

To this political irresponsibility added a civil and 
criminal irresponsibility as well Under the common law a 
judge is not liable to ci\il or cnmi n al action for acts com- 
mitted within his jurisdiction while peiforming his judicial 
duties He may act corruptly, maliciously, and oppressively', 
and the injured party has no remedy against him “This 
provision of the law is not for the protection or benefit of a 
malicious or corrupt judge, but for the benefit of the public, 
interest is that t)?e s u a ] d be ft }iberty to 

exercise their functions with independence and without fear 
of consequences Plow could a judg c so exercise his office if 
he were m daily and hourly fear ol an action being brought 
against him, and of ha\ mg the question submitted to a jury 
whether a matter on which he had commented judicially was 
or was not relevant to the case before him 3 ” 2 

Tenure 

The foundation of judicial independence is security of 

1 Can H of C Debnhs Sept 15 1903 p U31J 

2 Scollv Stamficld, 3 L\cheq R<-p , 220, at p 223 
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tenure, for it is this which sets the judiciary free from the 
ordinan bonds of political responsibility All the Canadian 
judges hold office during good behaviour But this legal 
tenure is made even stronger by the practice of giving "good 
behaviour” an interpretation which for all supreme and 
superior court judges excludes removal on virtually any 
ground except deliberate wrongdoing 1 A judge may be 
stupid, and make scores of wrong decisions, he may be 
indolent, and neglect his work, he may be, at least to a 
degree, biased and unfair, yet there is every likelihood that 
he will be retained m office The Government would certain- 
ly not punish him for stupidity, for over that he has no 
control Nor is it at all likely that the Government would 
take any action against him for the above, and many other, 
faults for which he is definitely to be blamed While Ins 
conduct may be shocking and the administration of justice 
may suffer, the lesser c\ ll is to leave him alone, for an attack 
and a removal for any but the most flagrant and scandalous 
offences would have a detrimental effect on the work, se- 
curity, and peace of mind of all the other members of the 
judiciary The late \Y S Fielding, Minister of Finance, 
expressed this position in quite explicit terms "This re- 
sponsibility ot judges to Parliament,” said he, "is vcr\ 
largely a dream, because we know that practically there is 
no responsibilitv There are judges who are neglecting then 
duties, there are judges who are too old, there are judges who 
are ill, and there are judges who are not performing their 
duties, and every man in this Parliament knows it ” 2 

In recent years, however, while this general principle has 
been in noway seriously infringed, Parliament has taken a 
much sterner view of one kind of judicial laxity and in- 
efficiency, namely, that which comes as a result of old age 
and mfirmitv But the weapons which Parliament has at 
its disposal are few, and are severely limited by the provisions 
of the British North America Act They are, moreover, nut 
the same for all judges The tenure during good behav lour 

1 Thc County Court judge may be removed for less serious offences, tnfra, 
pp 481-2 

2 Can H of C Debates, Sept 15, 1903, p 11316 
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which is enjoyed by the judges of the ptoymcial superior 
.courts is guaranteed by the pro\ lsions of the British North 
^America Act, whereas that oi the members of the Supreme 
) and Exchequer Courts of Canada and of the County Courts 
)rests only on ordinary statute and can therefore be amended 
^without difficulty Any scheme of retirement — the weapon 
which the Go\ ernment has tried to use — must, therefore, 
take account of this difference 

The argument against compulsory retnement at a definite 
age, and one which is urged with exceptional \chemence on 
behalf of the judiciary, is that undei any such scheme many 
of the old judges who remain fully competent to carry out 
their duties are forced out of oihce with the inefficient ones 
This was adequately answered years ago by Chief Justice 
Taft when discussing the same problem m the United States 

There is no aoubt that tnerc are judg<s at seventy who ha\e ripe 
judgments, active minds, iwd much phvsicil vigour, and that thev are able 
to perform their judicial duties in a vcr v satisJactorv wav Yet in a majority 
of cases when men come to be seventy thev h i\e lost vigour tlieir minds 
are not as active, their senses not as acute and their w ilhiigness to undertake 
great labour is not so great as m younger men, and as we ought to have in 
judges who are to pcrlorm the enoimous task w hieh falls to the lot oi Supreme 
Court Justices In the public inteiest, therefnu., n is better that we lost the 
services of the exceptions who are good judges aftc r thev a r e seventy and 
avoid the presence on the Bench ol men who are not able to ke<p up with 
the work, or to perform it satislactonlv The duty ol a Supreme Judge is 
more than meielv taking in the point at issue between the parties, and 
deciding it It frequentlv involves a heavy task in reading records and 
writing opinions ft thus is a substantial arvin upon one's energy When 
most men reach seventy, they tre loath thoroughly to investigate cases 
where such work mvoh es leaf physical cndvrjnu 1 

That the problem is a seiious one m Canada cannot be 
doubted, for Canadian couits have always been burdened 
with a large number of old judges In 1046, for example, the 
superior courts in the pio\mces held six judges who were 
between SO and 90 years of age, thuty-one between 70 and 
80, forty-nme between 00 and 70, thirty-six between 50 
and 60, and fourteen under 50 “ The persistence with which 
judges have at times held fast to then positions when their 

*W H Taft, Popular Goocrnmint, pp 159-GO 

2 Can H oj C Dtbalcs, ■’ipnl 17, l'l-lU, p 9G0 
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usefulnebs w as largely spent has been little short of shocking 
Mr R B Bennett reviewed the situation in 1936 as follows 

There is not much doubt that starting at one end of Canada and 
Va-rcUirg to the other one may find large numbers of men endeavounng ro 
discharge judicial functions who are physically unable to bear the strain of 
work and continuous effort necessary in the discharge of those duties One 
makes that statement with great hesitancy but it is a fact If all 

judges in Ontario were physically fit to discharge their judicial duties there 
would be no necessity of increasing the number by two [as proposed in the 
bill being considered] I believe that is so obvious that it needs only to lie 
mentioned 

This is the principle which I submit should govern Parliament in dealing 
with matters of this kind First, if a man holds himself out as being qualified 
by training to occupv any position requiring the services of an expert— 
whether it be judge, doctor, dentist or engineer, it matters not — unless he 
has the proper qualifications he should not be appointed to the position, 
whatever it may be Second, when he ceases to possess those qualifications 
he should no longer continue in office Is there any possibility of getting 
away from the second proposition? We endeavour to have some regard 
in a small way , for the first one But the second, which is a corullan of the 
first, has been the verv foundation of the impartial administration of justice 
namelv that when men hold themselves out as being sufficiently trained m 
the law to enable them to undertake judicial duties, and when bv reason of 
impairment ot physical or mental capacity they are no longer able, to go c 
concentrated attention for periods extending over set on, eight or nine 
hours a day, obviously they are no longer qualified for the positions they 
hold It is an implied condition of the contract they make with the state 
that they will be able to discharge those duties and give the services indicated, 
and when they ha\e reached the stage where they can no longer do so, it 
seems to me they should be content to retire 1 

Little difficulty has been experienced m dealing with the 
federal judges on the Supreme and Exchequer Courts or 
judges of the County Courts For these, retirement has been 
j made compulsory at the age of seventy-five, with arrange- 
ments for suitable pensions depending in some measure upon 
the length of service If found to be incapacitated or dis- 
abled by reason of age or infirmity they may be compelled 
to retire at an earlier age on the same terms as those de- 
scribed below for judges of provincial superior courts 

Parliament considered, howexer, that it could not compel 
the retirement of the judges of the provincial superior courts 
at seventy-fix e without violating the “good behaviou^’ 

l Ibid , June 3, 1936, pp 3360-1 
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guarantee m the British North America Act The remedy 
which has been adopted is in complete accord with the view 
set forth abo\e by Mr Bennett In the ( 11 st place, if the 
judge resigns after at least fifteen years in olrice or because of 
some permanent handicap which may disable him tor judicial 
work, he may be gi\cn a pension up to two-thirds of his 
salary at the time of his lesignalion If, howe\er, the judge, 
does not avail himself of this opportunity and if the Minister 
of Justice reports that the iudge has become incapacitated 
by reason of age or inhrmity, the Governoi-in-Council may 
stop his salary, pro\idcd, however, that the above report 
has been preceded by an investigation by one or more judges 
of equal or highai rank, appointed by the Governor-m- 
Council, and that the judge in question has been notified and 
given an opportunity to state his case 1 

This stoppage of salary has been geneially considered to 
be an excessively drastic measure, and for years no Minister 
of Justice had the courage to apply it, a reluctance which may 
have been accentuated by the possil>iht\ of his being ac- 
cused of trying to create vacancies foi the Government to 
fill The major objection is, of course, that the decision to, 
investigate and the decision to cut ofl the salary must always 
be taken by the Cabini t, and these v lolate the sound principle 
that the executive should never give any cause for suspicion 
that it is exercising the slightest pressure on the judiciary 
There is the further danger that such un investigation into 
the capacity of a judge to p« rlorm his duties is almost certain 
to disturb public confidence in the couits, and the final injury 
might therefore be worse than the situation it was designed 
to remedy In 193b the late Einest Lapointe, the M mister 
of Justice, said that in the iouiteen years m which the pro- 
vision had been on the statute book it had never been ap- 
plied, 2 but that if the Dominion or a prov incial bar association 
should ask him to move m a case of this kind, he would feel 
bound to do so In recent years, howev er, the provision has 
been used on several occasions The hi mister of Justice has 
received complaints, he has made discreet inquiries, he has 

l Can Statutes, 10 Goo \I,c 56 

*Can H oj C Debates, June 15, 1036, pp 3765 6 
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written the judge indicating that an investigation would have 
to be authorized , and m all cases he has thereupon receiv ed 
the resignation of the judge 1 

A much more satisfactory solution would be to amend the 
British North America Act so that superior court judges 
could be automatically retired like their colleagues in the 
other courts This possibility has not been neglected, but it 
has proved abortive The Dominion Government has con- 
sidered that an amendment which so closely affected the 
provincial courts should be initiated only with the consent 
of all the provinces, and at least one province has reiusul 
to agree to the proposal 2 Thus, for a time at least, the 
matter rests 

Removal 

The almost impregnable position of the federal and 
superior court judges is best seen in the difficulty of removal, 
that is, the forcible ousting of these judges from their 
positions when they are in full possession of their faculties 
and quite capable of doing a normal day’s work ‘ Good 
behaviour,” as suggested above, is given a most generous 
interpretation, and bribery, gross partiality, and cuminal 
proclivities are probably the only certain offences which 
would lead to removal What is probably the best enunci- 
ation of the conditions which would justify removal was 
given by Edward Blake, a former Minister of Justice, m 1SS3 

I am not one of those who at ail object to this great, this highest court 
of an', this grand' inquest inquiring Dy proper means into tne conduct oi tne 
judges I believe that to be our highest, our most important and also our 
most delicate function I ha\e no quarrel with the statement of the 

hon First Minister, m part, when he declared that a judge’s conduct ought 
not to be attacked, at any rate, with view to an inquiry such as this, unless 
the charge against him be one of serious impropriety — a charge which, 
if true, would warrant his dismissal from office We could not complain 

of a judge because he erred m his judgment or misconstrued the law, or 
misapplied the facts There is a constant error of judgment, because 
judges, like other men are fallible, and it is not an error in judgment that 
should form the subject even of an observation here What was the 

'Ibid , Feb 2, 1943, pp 72-3, ibid (unrevised), Aug 2, 1946, p 4340 

'Ibid (unrevised), June 21, 1946, p 2791 
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cause, then, which could properiv bring tliib judge's action under our con 
sideration? It was a charge of partiality, of malfeasance m ofhee— not that 
the judge erred, for all may trrin judgment, but that he degiaded ms ofnee, 
betrayed his trust, wilfullv and knowingly did a wrong thing perverted 
justice and judgment — that is the nature of a charge u htch could alone make 
it proper to have been brought here Of that there is no allegation m the 
notice of motion 1 

The process of rcmo\al for federal and superior court 
judges is a joint address of both Houses of Parliament, 
followed by actual removal by the Go\ernor-in-Council But 
this is hedged about with a great many formalities Charges 
must be made by responsible parties and a petition sub- 
mitted to Parliament praying for the judge’s removal, the 
charges m the petition must he both explicit and of such a 
serious nature that, if substantiated, they would justify 
removal, the House must appoint a select committee to 
investigate the charges, the committee must report un- 
favourably, and the House adopt its report, the address 
must then be passed bv both houses , 2 and finally, although 
this would doubtless follow as a matter of course, the 
Govemor-in-Council must remove 1 Each oi these steps 
adds enormously to the difficult} of making the process 
effective, so much so, that it is not far from the truth to 
say that these higher judges arc a lrtually irremo\abIc 4 As a 
matter of record, while one or two oi these stages have been 
reached in several cases no federal or superior court judge 
has been removed since Conlcck ration 

The defences of the Countv Court judges are not nearly 
as strong as those of the higher members m the hierarchy 
In the first place, the reasons which will justify removal are 

l Ibtd , April 9, 1SS3, p 522 

2 One of the most astonishing slate, mints lo bv. miclc in the House in miny 
years was that made in 1933 bv Mr R B Bennett, when Pun e Mm'btcr, in 
discussing the attitude his Government would tike if it dec id* d on the m cessity 
of removing a trustee of the proposed Railway Board who was to be subject to 
removal by the joint address procedurv Mr Be nnett said that ihe Government 
would first remove the member, and then seek the joint addiess — an c\tra- 
ordinarv inversion which it stems impossible to justify — and he then added the 
even more incomprehensible statement that if the address, initiated bv the 
Government, failed to pass the Senate, his Government would unhesitatingly 
resign Ibid , Mav 4, 1933, pp 4585 9b 

3 See R MacG Dawson, The Principle of Official Independence pp 35-9 

4 There are older me thods which might still be applicable for the removal of 
some judges, but these arc considered to be obsolete Ibid , pp 39 40 
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not only malfeasance (the unwritten reason for the removal 
of higher court judges) but also “misbehaviour [a much widei 
term] or . incapacity or inability to perform his dutio 
properly by reason of age or infirmity M1 Misbehaviour will 
thus justify removal, incapacity or disability gives the 
Govemor-m-Council a choice of either removal or stopping 
the salary , 2 the crux of the matter being whether the judge 
will be removed, or allowed to resign and hence save his 
pension Secondly, the removal of a County Court judge 
can be accomplished by the passage of a simple order-in- 
council after an investigation by a commission of inquiry 
instituted by the Govemor-m-Council and conducted by a 
judge of a higher court appointed for that purpose Such an 
inquiry will not be ordered unless the Minister of Justice 
receives complaints from responsible parties or organizations 
(such as the bar association) in the province, and the judge 
is, of course, given every opportunity to defend himselt 
against any charges 15 

These provisions, while they give the Countv Couit 
judges very substantial protection, nevertheless make the 
process ot removal an expedient which is undoubtedly 
workable Two judges have actually been removed m recent 
years , 4 and others in the more distant past forestalled certain 
removal by resignation 

Salary 

Salary is another factor determining the independence 
of the judge The first condition is that it should be certain 
and not subject to the changing opinions of Parliament 
Judicial salaries m Canada are therefore fixed by statute and 
do not appear in the annual parliamentary vote, and they 
are given special security b> being made a charge on the 
Consolidated Revenue Fund When the salaries of public 
officials were cut down during the depression those of the 
judiciary were not reduced, although a special income tax of 

1 Can Statutes, 10 Geo VI, c 56, Section 30 

2 The Countv Court judges are subject to the same treatment fo r the re-" ills 
of age or infirmity as the others Supra, pp 478 9 

3 Can H of C Debates, Oct 17, 1932, pp 255-6 

4 Canadian Annual Review, 1933, pp 109-10 
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10 per cent was levied on judicial salaries, in Older to main- 
tain the principle — if not the income — intact It is tor the 
same reason, of course, that the provision for bringing about 
retirement by cutting oft salaries, which has been discussed 
above, is viewed with alarm m some quarters, and the device 
will be justified only if the threat contained in the act con- 
tinues to be used with exceptional caution 

The lowest limit of the judge’s salary should clearly be 
sufficient to enable him to Ine m moderate comfort with 
financial security In practice, howei er, the salary will have 
to be set at a much higher figure than this, for it must be 
large enough to induce many of the best lawyers to accept 
positions on the Bench A good lawyer may not insist on an 
enormous salary, but he will demand one which will enable 
him to live on approximately the same scale as that to which 
he has become accustomed 1 While it is true that the highest 
paid lawyer will not necessarily make the best judge, there 
can be no doubt that the coi relation between legal and 
judicial ability is high, and that if the state wants the best 
material, it must be prepared to pay for it In entering this 
competition, however, the Government has a valuable item 
to throw into the balance in the prestige and security that 
go with the judicial appointment, and many lawyers are 
prepared to make a very genuine sacrifice in exchange for 
the more intangible rewards of a judgeship 

There have been occasions in Canada, however, when the 
remuneration has been so low that the Government has 
experienced genuine difficulty in securing first-class judges, 
for the best talent would not accept appointment Under 
such conditions the quality of the courts rapidly deteriorates, 
and this is soon reflected m the administration of justice 
One of the openly avowed purposes of the salary increases in 
1946 was to raise the standard of the judiciary through an 
improvement in the financial circumstances of the judges 

Appointment and Promotion 

The quality of the judge is the most critical of all the 

‘See Evidence, Special Cort'r"! i ee of the House oj Commons on Judges' 
Salaries, 1928, pp 101-18 
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factors concerned m the proper exercise of his powers The 
conditions under which he works after his appointment 
should allow full scope and opportunity for the display of 
his talents, but the great prerequisite for usefulness, the 
character of the judge, has been formed in earlier years and 
must be weighed and tested before he takes his seat on the 
Bench 

The appointment is made by order-m-councd, and is the 
especial concern of the Prime Minister 1 and the Minister of 
Justice Party affiliations play a varying part, but thev are 
not often entirely absent from an appointment, and at times 
actually prevent the choice falling on those with the more 
desirable qualities “There has been too much political 
patronage concerned in appointments to the Bench,” said 
Mr Bennett “The result has been that the test whether a 
mail is entitled to a seat on the Bench has seemed to be 
whether he has run an election and lost it Very often that 
has been so If he has run an election and won it, perad- 
\enture he should not look for a seat on the Bench because 
he can better serve his country in some other capacity ” 2 

It would, however, be quite erroneous to conclude that 
merit has been disregarded in making judicial appointments 
“I have always laid down with respect to the judiciary,” 
wrote Sir John Macdonald, “the principle that no amount of 
political pressure shall induce me to appoint an incompetent 
or unworthy judge ,” 3 and while neither Sir John nor his 
successors have been quite as careful as this statement would 
suggest, judicial appointments have been kept on a high 
level ' The law societies and bar associations take a -very 
active interest m the matter, and recommendations and 
representations from them are usually welcomed at Ottawa 
Indeed, each major party includes enough lawyers actively 
interested in politics to ensure a constant supply of excellent 
material, although even so, the selection is not invariably 

1 In a formal statement in an order-in-council {July 19, 1920) on the functions 
of the Prime Minister, the recommendation to Council of the appointment ot 
Chief Justices of all courts is given as a special prerogative of the Prime Min- 
ister See R MacG Da wsorft Constitutional Issues in Canada, i poo- 31 , p 125 

Kan H of C Debates, May 17, 1932, p 2999 

3 Sir J Pope, Correspondence of Sir John Macdonald, p 85 
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confined to the supporters uf the party m power “Quite 
frankly,” said Mr L S St Laurent, the Minister of Justice, 
“I have been rather proud of the comments I ha\c received 
about most of the appointments to the High Courts in the 
several provinces that it has been my privilege to recom- 
mend A number of excellent judges haxe been ap- 

pointed who, I am told, weic not at an^y time members of the 
party of this administration TI1 

The idea of sectional representation on the Bench which 
appears in so unmistakable a form in the Supreme Court of 
Canada, is evident to some degree in other courts There is 
apparently a deliberate effort made to avoid choosing too 
many judges from the laigei centres of population, so that a 
provincial superior court will gi\e some representation to the 
different areas m the province The piactice of considering 
the religious beliefs of the judges in many appointments has 
been followed foryeais, but not consi&tcnflv, and rarely with 
open acknowledgment 2 \\ hile this may be readdv attacked 
as narrow-minded piejudice, it may be based on other things 
than the mere political desire to c’ter to public opinion 
through a sectarian spoils system Fur it is v xtal to maintain 
public confidence in the judiciary , and if that should depend 
m some measure on a moderate regard for what may well be 
considered a purblind parochi ilism, some gesture m this 
direction is only w ise No one can deny that a Quebec Bench 
filled with Protestants or an Ontano Benc h idled with Roman 
Catholics would, irrespective of the ability of the judges, 
discredit the adnnnisf ration of justice m that province 

While a system of piomotiun is usually most desirable 
within any organization, promotion tiom one judicial position 
to another is to be icgardcd with nusgi\ ing If the executive 
is to exercise no control and no suggestion of control over the 
judiciary, any major promotions become impossible, for they 
may always raise the question of the executive paying its 
debts to its friends To object to the elevation of a judge to 
the chief justiceship on the same court or even, perhaps, from 

l Can H of C Debates, March 21, 19-J 1, p 1S4S A number of these, how 
ever, were promotions and not original appointments 

2 Da\vson, The Principle oj OjJicial Independence, pp 32-3, Saturday Night, 
Sept 12, 1942 ^editorial] 
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one branch to another in the same court would doubtless be 
carrying this fastidiousness to extremes, but promotions in- 
volving greater rewards are most certainly madvistblc 1 
Even greater objections may be taken to the mo\cment, 
which has not been entirely unknown in Canada, from 
politics to the Bench and back to politics again, for v hate' er 
effect such versatility may have on politics, its effect on the 
judiciary is wholly harmful 

Exlr a- judicial duties 

The employment of judges m extra-judicial work, and 
especially their employment on boards and Royal Com- 
missions of different kinds, has been under attack for main 
years The judges profess to dislike it, the legal profession 
opposes it, and the Government always expresses gieat regret 
at each fresh assignment, but the practice shows not the 
slightest sign of abatement One judge of the Appeal Court 
of Saskatchew an had m 1946 nev er sat on the court of v\hich 
he was a member although he had been appointed eight 
years before, he was engaged m discharging various duties, 
chiefly diplomatic, for the Government In the same year 
the Minister of Justice admitted that ‘ there are at present 
about fifteen judges who are doing some work that is outside 
the performance of their ordinary duties " 2 In September, 
1937, the Chief Justice of Quebec, in deploring the large 
number of cases which remained unheard, said 

I am fully confident that had we during the past year not been deprived 
of the assistance of so many members of th< Bench the result would have 
been different For two jears and more Mr Justice Loranger, one oi 
our most energetic and acti e workers, has, under a Commission from ’he 
Government, been seeking by application of a statute, to bring relief to our 
actual or imaginary long-suffering agricultural class What I have said 
of Mr Justice Loranger is true, in full measure, of Mr Justice Arcliambault 
The paternal instincts of our Government induced it to create a Commission 
of which our brother, Joseph Archambault, is the head to inquire into and 
report upon the conditions prevailing in our jails and penitentiaries The 
work has occupied his full time for over two years When it wiU end is, to 
say the least, uncertain 3 

'Can H of C Debates (unrevised), July 26, 1946, pp 3980 1 

'Ibid (unrevisedj, June 21, 1946, p 2787 

^Montreal Gazelle, Sept 9, 1937 I he Chief Justice was hinisell on an intir 
naLional judicial commission 
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There would seem to be little puipusc. m taking cliboiatc 
care to separate the judge fiom politics and to render him 
Quite independent of the executive, and then placing him 
in a position as a Royal Commissioner where his impartiality 
may be attacked and hi^ findings— no matter how correct 
and judicial they may be — -are liable to be interpreted as 
favouring one political part} at the expense of the other 
For many of the inquiries or boards place the judge m a 
position where he cannot escape controversy he may be 
making decisions which at least touch on public policy , he 
may be considering, or conciliating, or deciding disputes on 
labour questions, he may be in\ estimating and interrogating 
by very questionable procedures persons suspected of treason- 
able activities, he may be conducting inquiries on definite- 
ly political mattei s such as the Hong Kong or Bren gun 
charges It has been pro\ed time and again that m many of 
these cases the judge loses in dignity and in reputation, and 
his future usefulness is appieciably lessened thereby More- 
over, if the judge remains away from his regular duties for 
very long periods, he is apt to lose his sense of balance and 
detachment, and he imds that the task of getting back to 
normal and of adjusting his outlook and habits ol mind to 
purely judicial work is by no means easy 

The situation is made more diihcult by the fact that these 
Commissions and boards often carry with them a substantial 
addition to the judge’s salary The rule m the Judges Act 
is that he is not allowed to reeuxe any extra remuneration 
but that he may receive a living allowance, and this is 
frequently on such a generous scale that it cannot fail to 
make a very welcome contribution to his income Two 
judges on a Royal Commission on Coal received m living 
allowances in a little over two ye irs S15.212 r )0 and M8.400 00 
respectively, and, with other peisonal expenses added, the 
totals came to $17,349 94 and 824,351 09 2 Another judge 
it is alleged, received m an eight-year period more than 
$40,000 in addition to his salary because of services given on 
Royal Commissions 3 To assert that these things have no 

1 Can Statutes, 10 Geo \ I, c 50, Section 37 

a Can H oj C Debates (unn.\ise<l) Feb 17 1047, p 4S4 

5 Ibid (unrevised), June 21, 19ib, p 2811 
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effect on a judge's independence may or may not be true, 
but even if that sinister factor were completely absent, the 
popular suspicion that such influences are present is in it- 
self a most serious matter A recent speech in the Commons 
did not exaggerate the difficulties necessarily associated with 
the practice 

To the extent that these tasks [the work on Commissions] are paid for, 
they are subversive of the principle of independence which is the bed-rock 
of our whole judicial svstem If a judge is to receive remuneration in excess 
of his statutory compensation, which has been horribly inadequate for 
generations, he is beholden to the bodv paying him, be it the political part\ 
m power or be it a labour union or employer who comm inds his services 

It is highly impolitic for a practising barrister to say anything which 
might be construed as criticism of the Bench It is most unfortunate that 
stern necessitv imposes on me the duty of pointing out the dangers which 
are inherent in this practice to the greatest of our institutions I do not 
accuse the Government in power of being the sole offender, but circumstances 
have made it the most frequent and the most recent offender \\ licntwr it 
has had a difficult problem to solve, whenever it is confronted with a pnr 
plexity, it has pulled down the Bench into the dust of the political arena in 
quest of a solution acceptable because of the high authority and so lar 
unimpeached integrity of the Bench 

I say with sorrow that the reputation for impartiality, digniU and 
honour enjoyed by the Bench has been exposed to criticism by this practice 
All who believe in the law, who depend upon its fearless administration, and 
who believe in the necessity that the people at large must have complete 
faith in the integrity of the judiciary, must oppose the continuance of this 
practice 1 

The objection to judges doing additional work is plainly 
not founded on any suggestion that this work is badly done, 
quite the contrary It is, indeed, so well done that the 
Government continually asserts that the great justification 
for the practice is that no one else can fill the gap and no one 
else can command the same public confidence Thue is 
probably a good deal of truth in both these arguments, al- 
though neither will lessen the bad effects on the judiciary 
itself Some investigations are of such a nature that it is 
certain that no one but a judge could conduct them ac- 
ceptably , but those in this class are certainly not as numerous 
as the past utilization of the judiciary might suggest E\cn 
the Minister of Justice has recently stated that there may be 

*J T Hackett, M P , ibid , p 2788 
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other groups of people in the country who are m a position to 
take some of these positions, “gentlemen now m universities 
and in other walks of life, who are sufficiently known to their 
fellow citizens to have their situation in life give that guaran- 
tee, which is necessary when one of these important public 
duties has to be fulfilled, that it is being fulfilled by the best 
men available for the purpose 

Another possibility was suggested by the Minister of Jus- 
tice when introducing a bill in 1940 to enlarge the Exchequer 
Court 2 He suggested that one purpose m adding to the 
numbers on the Court was to create there a pool of judges who 
would be available to serve on Royal Commissions and thus 
avoid interrupting the work of the provincial courts This 
comes very close to establishing a permanent office of Royal 
Commissioner, 3 who could conduct inquiries single-handed 
and also preside over larger Commissions, who would de- 
velop a specialized talent and technique in elucidating evi- 
dence and information, and who could be relied upon to bring 
to an inquiry that detachment an/? impartiality which is 
necessary to secure the confidence of the nation m the work 
of a Commission A year or two ot experiment might easily 
result m one of the Exchequer judges ceasing to exercise any 
judicial duties whatever and devoting his full time to in- 
vestigations of a public nature 

Judicial Independence 

The above review will have indicated how unique are the 
functions of the judge and how completely the Canadian 
government his accepted the principle of division of powers 
as applied to the judiciary It may be well, m conclusion, 
to go over this general ground and recapitulate what has 
been said and implied in some of the preceding pages The 
fundamental decisions in a democracy arise from a constant 
interchange of desues and commands, tentative advances 
and retreats, experiments and consolidations, the adoption 
of one policy, the rejection of another, the haphazard and 
almost unconscious acceptance of a third, compromises 

i Ibid (unreviscd), Aug 2, 1016, p 4346 

2 Ibid (unreviscd), July 5 194b, pp 3227 8 

s For a development, of this suggestion, see Daw son. The Principle of Official 
Independence, p 182 
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without number — all forming a part of the extremely com 
plex process of determining and applying public policy 
This works fairly successfully under a system of rewards 
and punishments, or, as it is called, political responsibility, 
whereby public officials of many kinds make their decisions 
(whether these be based on interpretations of public opinion, 
or on orders received, or on their judgment of w hat is 
fitting and best under the existing circumstances) m the full 
knowdedge that m the event of these decisions being wrong 
— or, m some instances, merely unpopular — they must take 
the blame, or, in the event of their being right — or popular— 
they may take the credit The responsibility which flows 
from people to Parliament to Cabinet to administration and 
resulting action is thus both a stream of command — albeit 
somewhat uncertain and wandering, and sometimes showing 
little perceptible motion — and also a means whereby honest) 
and efficiency and devotion to public duty can be appraised 
and suitably recognized 

But the judicial function, as already indicated, does not 
m\olve this giving of commands, this carrying-out of plans, 
or this restless search for policies on the contrary, any 
vestige of these things would destroy the value of the ap- 
praisements and judgments which the judiciary is called 
upon to make and which form the primary reason for its 
existence Rewards and punishments likewise become nul 
merelv inappropriate, but dangerous, for they at once 
introduce the possibility that the judge may give his 
decisions not solely from his determination of the law, but 
influenced to some degree by the effects of these decisions 
on his own personal career and fortune The problem of the 
judiciary thus becomes one of how to obtain the most 
conscientious performance of the judicial functions without 
invohmg intimidation or fear and without offering the hope 
of gam and preferment 

The solution has been found in judicial “independence ” 
The judge must be made independent of most of the re- 
straints, checks, and punishments which are usually called 
into play r against other public officials He is thus protected 
against the operation of some of the most potent weapons 
which a democracy has at its command he receives almost 
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complete protection against criticism, he is given civil and 
criminal immunity for acts committed m the discharge of his 
duties, he cannot be remo\ed from office for any ordinary 
offence, but only for misbeha\iour of a flagrant kind, and 
he can never be rcmo\ed simply because his decisions happen 
to be disliked by the Cabinet, the Parliament, or the people 
Such independence is unquestionably dangerous, and if this 
freedom and power were indiscriminately granted the results 
would certainly pro\e to be disastrous The desired pro- 
tection is found by picking with especial care the men who 
are to be entrusted with these responsibilities, and then 
paradoxically heaping more privileges upon them to stimulate 
their sense of moral responsibility, w hich is called in as a 
substitute for the political responsibility which has been 
removed 1 he judge is placed in a position where he has 
nothing to lose b\ doing what is right and little to 
gain by doing what is wrong, md there is therefore every 
reason to hope that his best efforts will be devoted to the 
conscientious performance of his duty 

The judge will thus usually begin with the twin assets of 
character and ability, and these become the foundation on 
which the indirect appeals are based He is paid a sub- 
stantial salary, which not only lemoves some of the obvious 
temptations, but frees him from financial distractions The 
importance of his office is continually stressed, his owm 
rectitude and sense of fairness are invariably assumed, the 
dignity of the court and the respect accorded his office are 
rarely, if ever, challenged, his social position is always 
assured These efforts to accentuate the eminence of the 
office are made infinitely more effective by the fortunate 
regard which the. legal profession has for the judiciary and 
its ingrained habit of regarding a seat on the Bench as the 
crown of a legal career Thus some of the very men who 
build up the tradition may be induced to accept judge- 
ships a few years later, influenced to a material degree by the 
tradition which thev themselves have helped to create Not 
the least important result ol this prestige is its effect on the 
public, who have come to accept it — and with some justifi- 
cation — at its face v alue, and w ho see in judicial inde- 
pendence a greater promise of justice than could be obtained 
through the application of ordinary political sanctions 
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POLITICAL PARTIES 

Political parties, as the preceding pages will bear witness, 
cannot be isolated from any account of Canadian go\ernment 
and then be brought in later as a perfunctory postscript to 
the mam theme For parties lie beneath the discussion of 
almost all governmental activities like the postulates under- 
> lying a book of Euclid , they provide the fundamental as- 
sumptions v\ hich are essential to the \ alidity of the argument 
It is, however, unw ise to break too often or at too great length 
into the mam exposition in order to clarify certain aspects of 
party organization or activity, these have therefoie been 
merely touched upon in earlier chapters and discussion of 
them will be extended and amplified in those which follow 

It should be obvious that democratic government as it is 
understood and practised m Canada simply cannot function 
without the aid of the political party or more accurately, 
political parties, for the communist and fascist idea of a 
single party and the rigid suppiession of all dissenters has 
clearly no place in a democracy Admittedly there will be 
occasions when the actions ol the paities become quite repre- 
hensible , but these must be accepted as necessary concomi- 
tants of self-government They will eventually work them- 
selves out, and the nation will presumably emerge (although 
even this is always somewhat doubtful) sadder and wiser 
from the experience 

The merits and general usefulness of political parties may 
be mentioned, but need not be elaborated here They keep 
the public both mfoimed and aroused by giving forceful 
expression to opinion and criticism on all subjects of general 
interest They enable those who are concerned with these 
matters (whether they are actuated by selfish motives or 
otherwise) to organize for the more effectual propagation of 
their views and the more ready implementation of these 
views through practical political expedients The parties are 
the outstanding agents for bringing about co-operation and 
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compromise between conflicting groups and interests of all 
kinds m the nation, for as a rule it is only by a merging oi 
forces that these can hope to become powerful enough to 
secure office They sort out issues for special attention and 
they narrow down potentially long lists of candidates to \er\ 
modest proportions, thereby simplifying the task of the voter 
so that he is enabled to form a fairly clear and relatively 
simple decision on a few major questions and a few’ leading 
people The party in opposition supplies at nil times an 
alternative government which is willing, and e\cn eager, to 
assume power the moment it begins to slip from the hands of 
the party which has been in the majority Moieover, this 
new government comes into office with its leaders virtually 
chosen and its programme largely prepared in ad\ance, and 
the transition can thus be made with little uncei taint} and 
with a minimum of friction It is, ot course, true that the 
party system also tends to bring with it man} faults — an 
excessive selfishness, a distorted perspective, corruption, and 
so forth — but there can be no reasonable doubt that the 
merits decidedly outweigh the drawbacks 

The party system, and particularly the part} s>steni 
under cabinet government, will find the best conditions for 
its operation where there are only two parties, or, at least, 
two parties sufficiently large to provide as a rule a clear 
majorit} in the legislature 1 For if a legislature is under the 
shifting control of a number of parties, constantly seeking 
different alignments which will ensure a more permanent or 
more profitable majority, legislative programmes tend to 
remain m a constant state of flux, executive leadership be- 
comes hesitant, and short-term views unavoidably supplant 
more permanent policies Under the two-party s}stcm the 
responsibility of the Opposition becomes more definite and 
inescapable, and the conflict of interests and the assertion ot 
local views are less likely to be either so divisive or so in- 
transigent Third (and even fourth) parties may occur fiom 
time to time and by their appearance and freshness of ap- 
proach do much good , but m the long run the best interests 

x This position is accepted by most writers, but not by all See Ramsay 
Muir, How Britain is Governed, pp 145 52 



POLITIC \I PARTIES 


497 


of government will be served by their absorption by the major 
parties or, as an alternate e, the absorption of one of the 
major parties by the newcomer 

Whatever the theoictical justification of the two-party 
system Canada, ever since (he emergence of national parties, 
has endorsed it consistently, and while third parties have 
frequently ansen, none of them has yet been m a position to 
challenge effectively the predominance of the Liberals and 
the Conservatives 

The Origin of the Major Political Parties 

The origin of the Conservative party can be fixed defin- 
itely at 1854, when a number of separate groups in the 
Province of Canada were brought together in a temporary 
coalition (which turned out to be permanent) under the 
contradictory but accurate title of Liberal-Conservative It 
was composed of extreme Tories, who a few years before had 
fought against responsible government, and moderate Liberals 
from Upper Canada, together with French Moderates (or 
bleus as they soon were called) under the leadership of Cartier 
and some English-speaking members from Lower Canada 
The coalition soon fell under the influence of John A Mac- 
donald, who was able by Ins own personality and later by 
the strong urge of the Confederation movement to weld 
the members, augmented by small groups from the other 
provinces, into a genuine political puity 1 So successful, 
indeed, was this endeavour that the party was able to retain 
office, with but one five->ear interval, until 1896 

The role and outlook of Macdonald and the Liberal - 
Conservative parly have been compared not unjustly to 
those of Alexander Hamilton and the Federalists in the 
history of the United States Each party was the party of 
centralization, each believed in identifying itself with the 
propertied, commercial, and industrial interests, each used 
these interests to adv ance nationalist as against local causes, 

1 See Escott Reid, "The Risr of National P irtics in Canada," Proceedings 
Canadian Political Science lssociation, IQ 3 pp 187-200, F H Underhill, "The. 
Development of National Political Parties in Canada," Canadian Historical 
Renew, Dec ,1935, pp 367-87 



498 


THE GOVERNMENT OF CANADA 


and received in return the powerful support which thc\ 
could give The centralizing influences of Macdonald and 
the Liberal- Conservative party did not stop at Confedeiation, 
they found expression in the “national policy” of a protective 
tariff, in the construction of the transcontinental railway, 
and in many other secondary policies w hich bore in th( same 
general direction 

This was the work of a generation, and it was to a re- 
markable degree the work of one man But Macdonald’s 
bold schemes never allowed him to forget the detnls of 
politics, indeed, there are many reasons for believing that 
his wider schemes were often little more than the means of 
attaining his more immediate political ends For he possessed 
an exceptionally shrewd political sense of both timing and 
tactics, and he was far from fastidious in the instruments and 
expedients which he used m gaming his victories His great- 
est talent was his genius for conciliation He was able to gam 
the support of Brown, his bitter enemy- , for the Confederation 
project, he was able to induce Howe to accept defeat and 
join his Cabinet, he was able to retain the backing of the 
English Tories, french Moderates, Orangemen, and Roman 
Catholics This trait was of inestimable value in the forma- 
tive period of the Liberal-Conservative party, and later 
years were to show that leadership in any Canadian party, 
if it was to have any permanence, must continue to depend 
to an enormous degree on an ability to use conciliation and 
compromise 

The origin of the Liberal party is not so definite nor so 
easily traced Its ancestry undoubtedly' goes back to the 
early reformers who fought for responsible government, but 
after Confederation the separate elements in the provinces 
were slow in coming together and forming a genuinely' 
national body Many of the Liberals had opposed Confeder- 
ation, and this continuing lukewarmness, encouraged by the 
rival centralizing tendencies of the Conservatives, helped to 
make them the defenders of the rights of the provinces, a 
stand which in itself did not promote national party unitv 
If the Conservatives can be said to have had an earlier model 
m the Federalist party in the United States, the Liberals (or 
Clear Grits as they w'ere called m Upper Canada) had their 
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counterpart in Jeftcrson and the Anti-Federalists or States 
Rights party Moreover, this resemblance went farther 
than a mere belief in decentralized government, for both 
were based on a fiontier agrarian democracy with distinct 
radical tendencies The Clear Grits were indeed definitely 
influenced by the successors to the Jeffersonians, the Jack- 
sonian Democrats Thev were opposed to wealth and privi- 
lege in any form, and thev favoured soft money, universal 
suffrage, frequent elections, and various other “republican” 
measures well known south of the border Another group 
which was included in or affiliated with the Liberals was 
the rouge party from Quebec It was anti-clerical and 
had aroused the opposition of the Roman Catholic Church, 
and after Confederation it gradually declined in size and 
importance To Ihesc two elements weie joined some re- 
formers, secessionists, and independents from New Bruns- 
wick and Nov a Scotia 1 

The first Liberal Government came into power after the 
Pacific Scandal had broken over the head of Macdonald in 
1873 This Government was supported by the above groups 
which acknowledged also a separate allegiance to their own 
leaders but Alexander Mackenzie, the Prime Minister, was 
no Macdonald, and after almost five }ears the party left 
office still a party in name onlv The dour leadership of 
Mackenzie, the troubkd genius of his chief lieutenant, 
Edward Blake, the administration's support of practical 
policies rather than those with popular appeal, its misfortune 
in holding office dining an economic depression, its excess of 
political rectitude and stern principles, and its reluctance to 
utilize freely such Jmvlv devices as patronage and lavish 
public expenditures, all combined to accomplish its defeat, 
and send the disunited Liberals into the wilderness for almost 
two decades 

It was Laurier, who became Liberal leader m 1887, who 
made a genuine national party from the local and personal 
sections which gave him their support He approached his 
task with the conviction which was to be his guiding political 
principle all his hie, that the overwhelming need was the co- 
operation of the French and English people m Canada, and 

tReid, op ctl , pp 193 4 
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his first public address after he became leader was an appeal 
for national unity The immediate party problem was to 
carry the local party successes in the provinces o\er into the 
federal field For although the Liberals lost the general 
election of 1891, they were at that time in control m e\erv 
province with the possible exception of British Columbia 
In 1893 the Liberals held the first national part} convention 
m Canada with the obvious intention (as indicated m the 
introductory remarks of Oliver A low at) of consolidating the 
party’s position, bringing the different elements together, 
and making the national leader better known to the part\ 
workers all over the Dominion Launer’s first Cabinet in 
1896, which included no less than three provincial Premiers, 
was a clear demonstration of the same purpose 

“Laurier,” states Professor Underhill, “had a more dilh- 
cult and subtle role to play [than Macdonald], because he 
led a party in vdnch the radical agrarian Grit tradition in 
Ontario and the radical anti-clencal rouge tradition in 
Quebec were still strong Under Launer the old partv of 
Brown and Mackenzie and Donon had to combine Jeffer- 
sonian professions with Hamiltonian practices ' ,J Lauricr 
managed to discourage the extreme rouge tendencies, to 
establish better lelations with the Roman Catholic Church, 
and to capture a large part of the moderate element in 
Quebec, while he appealed to Ontario through the consider- 
ation which he showed for provincial rights and the Imperial 
preferential tariff which his Government introduced in 1897 
Even in the 1893 platform the part} had noticeably letreated 
from the extreme free trade position which it had earlier 
advocated, and when it took office it tacitly accepted the 
necessity for maintaining the industries which had grown up 
under the protective system — a tenderness towards main- 
taining the status quo which became even more marked in 
the early years of the century The Imperial preference was 
an ideal compromise as a party straddle It was a move 
towards freer trade, it had a certain retaliatory aspect 
against the high American tariff, it retained many of the 
Canadian protective features intact, and it was a reassuring 

Underhill, op at , pp 384-5 
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gesture to those Imperialists who had suspicions regarding 
the Empire loyalty of a French-Canachan Prime Minister 
If the Liberals had been unlucky m the time of their 
accession to power in 1873, they weie amply compensated 
in 1896, for they caught the tide at the flood and rode into a 
period of prosperity unmatched in Canadian history The 
enormous influx of immigrants, the railway expansion, the 
opening and settlement of western Canada, the creation of 
two new provinces, the expansion of internal and external 
trade, the continuing growth of Canadian autonomy — these 
were counted as Liberal achievements, and the wanning of 
three more general elections was their reward The fifteen 
years in office not only gave the part> strength, they enabled 
it to acquire a character and tradition which were to pro\ r e 
very useful resen- es in the >cars ahead Although it is true 
that the tides were favourable and the winds fair, the success 
of the party voyage was nevertheless due in large measure to 
the capacity of the captain, for Louner brought to his task 
an honesty and a broad tolerance, a vision tempered with 
a skill m practical affairs, which have had few if any equals 
m Canadian history 


Part\ Distinctions 

Although both major political parlies had by the opening 
years of this century become gcnumelv national organi- 
zations, it would be eironeous to assume that party conflicts 
from that time on became pitched battles between opposing 
forces, between those who fought bravely for one set of 
principles and those who fought no less courageously for 
principles of an entirely diffeient kind The parties have, it 
is true, always disagreed, but they have not always fought 
their engagements on purely national issues, and it has been 
by no means uncommon to have the fates of Dominion 
Governments decided by a series of local skirmishes which 
have borne little real relationship to each other Nor, when 
wider and more fundamental questions have been at stake, 
have the two parties always maintained a consistent attitude 
to them, and it is rarely possible to examine the course 
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pursued by either party and from that deduce any one philo 
sophy or set of ideas which has been steadily pursued 
throughout the years 1 

The nearest approach to a constant policy has been 
furnished by the stand of each party on the protective tanlt 
The more extreme Liberal tendencies towards free trade, as 
noted above, were already toned down before the party 
victory of 1896, but the introduction of the Imperial prefer- 
ence indicated that Liberal principles had not been entirely 
forsaken The party, however, then rested on its achieve- 
ment and retained a tariff which was unmistakably pro- 
tectionist m character until the Go\ eminent brought down 
its proposals for reciprocity with the United States m 1911 
It was an ironical turn of events that when the Liberals at 
last made a sincere attempt to cariy one of their neglected 
principles into practice they sustained defeat In 1921, when 
they returned to power, they reduced the tariff m piecemeal 
fashion over a number of years, but it would be an exaggera- 
tion to state that this resulted in anything more than a 
moderate tariff which never lost sight of its protective func- 
tion Moreover, while there may be a strong likelihood, there 
is no assurance that the Liberals at this time would, if left to 
themsekes, have gone even as tar as they did, for then 
position m Parliament was so uncertain that they were by 
no means free to do as they pleased They lacked a genuine 
majority and were being kept m office by Progressive support, 
and the tariff reductions were moves in a long courtship 
which was designed to soften the heart of the Western free- 
tradmg farmers One other allied policy, however, the 
Liberals followed persistently and with much success thev 
welcomed at all times negotiations with any countiy which 
was disposed to consider mutual tariff concessions 

The rather hazy outlines of the Liberal tariff policy arc, 
however, somewhat sharpened wdien placed m contrast with 
that of the Conservatives From the beginnings of the 
“national policy" in 1879 the Liberal-Conservative pmty 
steadily advocated a high tariff for protective pui poses, and 
whenever the opportunity presented itself, the party was 

J A Bradv, Canada, pp 83 7 
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prepared to act But the Conservatives, like the Liberals, 
were influenced to some degree by political realities, and the 
necessity of not antagonizing irietrievably certain low tariff 
areas undoubtedly served as a restraining influence on the 
extremists Conservatives, however, were willing m 1930 to 
advance duties against all countries, including the United 
Kingdom, and the concessions made at the Imperial Economic 
Conference of 1932 were not, m view of this earlier advance, 
very notable breaks with Conservative tradition There are 
recent signs, however, which suggest that this constant ad- 
herence to principle, continuing for almost seventy years, 
may be on the verge of abandonment, for Mr John Bracken, 
the new Progressive Conservative leader, has recently stated 1 
that modern world conditions make it imperatn e for Canada 
to reconsider her position and endeavour to free rnfhei than 
hamper international trade M hether the party w ill counte- 
nance so complete a break with its traditional pohey is not 
yet certain and must await the letum of the party to office 

The field of Imperial relations may be used as another 
ground for testing party policies, blit it too gives rather 
inconclusive results The gcncial tendency has been for the 
Conservatives to pnde themselves on their loyalty to the 
Empire, and for the Liberals to lav our an aggiessive national- 
ism But the threads of the story get badlv tangled in the 
telling Even in the davs of the old Liberal -Conservative 
regime of Macdonald, who was a strong upholder of the 
British connection, tht re were incidents which indicated that 
national patriotism would on occasion assert itself against 
British authority The first Liberal administration, acting 
on Blake’s initiative, ran trim to form and nude several 
conspicuous advances towauls grctir autonomy, but the 
Liberals under Laurior by enacting the Imperial preference 
took an eminently piactical step in the direction of Empire 
unity The Liberal policy of a Canadian navy and the 
contrasting Conservative policy of a Canadian contribution 
to the British navy were, however, both m accoid with the 
usual traditions, as was the Conservative denunciation of the 

1 Toronto Globe and Mail, Dec 20 1910 The Liberal Conseivative partv, 
which has changed its name with bewildering frequency m the last thirty years 
became known in 1942 as the Progressive Conservative party 
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reciprocity agreement of 1911 as an act of disloyalty to the 
Empire 

The most staitlmg depaiture from normal party practice* 
occurred after the First \\orld War when Sir Robeit Boulen, 
the Conservative Prime Minister, shot far beyond the 
Liberals in his assertion of national autonomy He stubborn- 
ly and successfully asserted the right of Canadian delegates 
to attend the Peace Conierence, the right of Canada to 
separate membership in the League of Nations, and the righl 
of Canada to her own diplomatic representation at \\ ashing- 
ton While his Conservative successor, Mr Meighen, gv\c 
clear indication of his return to more orthodox precedents 
in a closer identification ot Canada with Empire pohcu s, 
these earlier ventures greatly disconcerted the Libuals and 
left them for some time groping for a policy 7 which would 
enable them to regain their leadership m this held But they 
soon recoiled the initiative after they assumed oilice in 
1921, and the movement towards more extensive and more 
independent Canadian powers m international affairs pio- 
ceeded at an accelerated pace For while the most venture- 
some of the Conservatives had been caielul to insist that the 
unity of the Empire in foreign affairs be presened, the 
Liberals showed no such qualms they weie willing to risk 
separate action and virtual Dominion independence and lely 
on mutual advantage and co-operation to supplv the cen- 
tripetal forces which would keep the Empne together After a 
long series of incidents in which Mr Mackenzie King, the 
Liberal Trime Minister, consistently asserted Canada’s light 
to follow her own course in various phases of external policv , 
he participated m the Imperial Conference of 1920 which 
formally enunciated the political equality of the United King- 
dom and the Dominions 1 But, ev en then, the Conseiv ativ cs 
made their modest contribution The final seal of legal 
approval on Dominion autonomy was applied by the Statute 
of \\ estminster, and this was authorized on Canada’s behalf 
by Mr RB Bennett 

The attitude of the Dominion on the rights and position 
of the provinces in the federation provided for a long time a 

l Supra, pp 61 3 
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fairly satisfactory ciUenon to apply to the two parties The 
party of Macdonald was, of course, the paity of Confeder- 
ation and centralized authority, and the Liberals, as noted 
above, stood for the lights of the provinces as against the 
dominance of the nonunion Tins v is confirmed by numer- 
ous struggles between Ldu lal prov mcial Governments on the 
one hand and Conservative Dormnion Governments on the 
other, and it was responsible m large measure for the Liberal 
victory in 1890, wheie the lea 3mg question was the Con- 
servative Cabinet’s coercion of .Manitoba on the separate 
school issue From this time on, while both parties were 
careful to recognize the lights and powers of the provinces, 
the Liberals, parti j a tesult of their past history and 

partly because of their gre iter hold on Quebec, were the more 
solicitous for the maintenance ol all pto\incial prerogatives 
It was they, for example, who met the demands of the Mari- 
time Rights mo\cmcnt, w ho n tinned the natural resources of 
the Prairie Provinces, and who I itei appointed the Rowell- 
Sirois Commission m an cndcavoui to find a solution to the 
problem of Domimon-pio\ me lal lclations It was, moreover, 
the Conservativ e pnilv undei Mr Dennett w hich launched a 
Dominion programme of social letoim m 1935 which was 
based on an attempt to exercise powus long regarded as 
provincial 

Thus far the history is umisuulh consistent, but the last 
few years have brought a m ulci d change The war experi- 
ence, the grow mg urgency of social refoi m, and the com iction 
that the needs of the modem nation mvohe a far greater 
concentration of powei, have led the Liberal Government 
under Mr Mackenzie King to ah union the old party position 
as the ardent cielender of juovmci il lights The Liberal Gov- 
ernment has thus advocal c d .i meal enlaigement of Dominion 
authority which would involve giving to the federal govern- 
ment exclusive powers over all major fields of taxation and 
therefore a much more extensive paitieipation in the social 
and economic life of the nation 1 

Tests of par 1 ) consistency on other topics will yield sub- 
stantiall) the same mconclusn c rcsidts The Liberals profess 

'Supra, pp 130 b 
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to take the lead in public ownership And in progiessive social 
legislation, and their record will m many respects bear this 
out But it was the Conservative party which placed the 
government in the railway business on a gigantic scale and 
created the nationally owned system of radio broadcasting, 
and Mr Bennett’s “New Deal,” unsuccessful though it proved 
to be, was far in advance of anything the Liberals had at- 
tempted at that time The official Conservative pohc> m 
1917 was in favour of conscription, the official poIic> of all 
parties m 1940 was against it, by 1945, the Conserv ativ t <? 
had become conscnptiomsts once moic, some Liberals were 
anti-conscnptiomsts, and most Liberals were warn Lung 
about somewheie in between Time and again the Liberals 
have with excellent justification accused a Consuv ilive 
Cabinet of assuming arbitrary and dictatorial powers and 
ignoring Parliament, vet never since the beginning of re- 
sponsible government has a Cabinet taken t lie poweis which 
the Liberal Government presumed to exercise during and 
after the Second World Y\ ar 

The truth which lies bulled in this confusing record is that 
although theie is no rigid consistency to be found in uthcr 
party’s performance, certain broad tendencies and attitudes 
can be traced as fan ly indicative of each party’s genei d 
position It mav, for example, be asserted with some conli- 
dence that the Liberals desire a lower tariff than the Con- 
servatives, that they are moic inclined to fav our the punier} 
producers, especially in Western Canada, that they aic moic 
nationalistic and less Imperialistic/ that they aie genciull v 
more tolerant of sectional or racial differences In short, 
Liberals and Conservatives approach a new or old pinbk-m 
not with a predetermined philosophy behind them, but with a 
certain leaning or bias which, however, each is prepared to 
modify — and sometimes to modify s>ubstan trail} — should the 
circumstances seem to warrant it 

^'Canadian Liberals,” Henri Bourassa is ri- polled to have said ”b In vt in 
the autonomy of the Dominion and the maintenance of the unite ol the I inpiu, 
whereas CanaJian Const rvativts believe in the unity of the Enipnc and Lin 
preservation of the autonomy of the Dominions " and it is to a m iti ri il di<iu 
just such a shift in emphasis which furnished the distinction 
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There is a furthei distinction between the political parties 
which emerges from experience lather than principle, namel>, 
that the Liberals have demonstrated o\er a long pciiod that 
they are able to secure the support (and to a material degree 
the confidence) of the people of Quebec In the da>s of 
Macdonald Quebec was almost mv ana blv Conservative, but 
it transferred its allegiance m 1S91 and since that time has 
never failed to send a mujoutv, and ficqaentl} an over- 
whelming majority, of Libi.ru] members to the House of 
Commons This ma> be attributed m part to the gi eater 
Liberal sympathy with provincial lights, in pait to the 
leadership of Sir Wilfnd Launci, ami especially, in recent 
years, to the wider loleianee and svnipathy which the 
Liberals elsewhere in the Dominion have shown to French 
ideas and ambitions even when tht\ did not agree with them 
This •willingness to allow differences of opinion and fo make 
very substantial concessions ind altei Uions m policy m order 
to obtain a greater meosuie of agieenicnt had far-ieachmg 
consequences in the conscnption issue, which m both woild 
wars set the Conservatives against Quebec with disastrous 
effects on national unite and on the Conseivative party 
Thus in the four general elections fiom 1917 to 1926 the 
Conservatives carried a total ol onh 11 scats in Quebec out 
of a potential 260, m the tluec general i lections from 1935 
to 1945 the Conservatives earned in Qikbcc onlv 6 out of a 
potential 195 — making a giand total of 17 out of 455, or less 
than 4 per cent In the intervening eli cl ion of 1930, how ever, 
they earned 24 seats and also, incident illy , attained olhee 
While the Conseivative p a i 1 3 has to some degree made a 
virtue of necessity and has tncd with some success to turn a 
weakness into a soince of stiength by denouncing as excessive 
the Liberal concessions to One hue, the awkward fact remains 
that without some substantial Quebec support no party in 
Canada can obtain office It is, of couise, obvious that a 
majority in the Commons without an> Quebec members is 
mathematically possible, but past experience indicates that 
such a tremendous handicap is almost certainly too great to 
be surmounted 
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Parti Compromises 

This argument leads indeed to what is probably the 
primary political generalization about Canadian parties that 
no party' can go very far unless it derives suppoit from two 
or more regional areas m the Dominion , 1 and this lc ids to 
the further consequence that a national party must take ns 
its primary purpose the reconciliation of the widely scattered 
aims and interests of a number of these areas It is chieflv 
for this reason that the party leaders have been compelled 
to modify their principles and their policies, to favour the 
neutral shades rather than the highly satisfying — but poli- 
tically suicidal — brighter colours It is no accident tli it the 
three Prime Ministers with by far the longest tcims m oll.ee 
— Macdonald, Launer, and King — have possessed to an 
extraordinary degice the ability to compiomise and to bung 
together people possessing divergent interests and beliefs 

The differences within the parties arc thus frequently 
more acute than between the parties themselves, and each 
party, if it is to command an v thing approaching general 
support from its members, must woik out some kind of 
accommodation within its own tanks Extremes must Ik 
made to accept something far short of what thev consider 
the ideal, the prairies must make concessions to Out mo, 
Ontario to Quebec, free tiaders to protectionists, fanners to 
miners, and so on acioss the Dominion The mev liable lesull 
is that both major parties tend to be parties of the centn 
swinging gently to right or left, to a little freer trade oi a 
p\ election, with a sAg.Vf urge to a Ards' ccWi <\V- 
zation or back towards provincial rights, the pendulum nevu 
getting far beyond the point of stable cquilibnum ’ 


l Scc H McD Clokie, Canadian Government and Politics, pp 7 ‘l HQ 1 h< 
arc is ire broadl> the Maritime Prov inces, Quebec, Ontario, the Pi airie Pi e>v mei s 
and British Columbia 

"Political parties in the United States exhibit preci c clv the same Undunv 
and for substnntialk the same reasons The Republican and Di mociauc pnrlu 
“aie not in any real sense political part-cs at all The y do not brmg "Uo in'inn 
people ol common fundamental beliefs or philosophies On the conlmn, thev 
attempt to unite elements oi the population that are often bilUiK ani i D imislu 
in the it political social and religious views of life Thev are in point ol f u l 
mertlv loose federations of state and sectional parlies Small wonder, l In u 
that the two great national parties, attempting as thev do to hud logelliLi a 
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It is for this leason that the platfonns of the major 
political parties tend to be such conspicuously unsat isf ictoiy 
documents, for thev must always represent the highest 
common factor m a senes ot w ulelv div agent terms, and that 
is apt to be a \crv small number indeed The comparativ e 
insignificance of this gcncial accord, howevei, cannot be 
widely advertised, and inasmuch as theie is always a large 
fnnge of voters who might not agree with even this modest 
statement, the party platform tails back on vague generali- 
zations and ambiguous turns Platitudes are w lapped up in 
an elaborate coating of word* and symbols m the hope that 
few voters will attempt to pick them apait and so come to 
realize to what a small extent the parly is committed to 
definite action Everyone wants wise measures of social le- 
form, sound immigration policies, scientific conservation of 
natural resources, lmpiovcd educational facilities, measures 
which will stimulate international trade and widen the 
markets for Canadian goods, and the parties will pionnse 
these and other so-called policies hedy 

Another way ot widening the appeal is to include in the 
platform a number of paiagiaphs, each of which refers to a 
special area or intcicst, in the hope that almost everyone will 
find something to his liking which will catch his eye and per- 
haps his vote Thus the platforms of the national parties 
have contained paiagiaphs on labour lelations and the St 
Lawrence Waterway (f<>i the benefit of Ontario and Quebec) , 
on the fisheries, the use of Camdian ports, and Maritime 
rights (for British Columbia and the Maritime Piovmces), 
on the Hudson B ly roilwav, height rates on grain, and 
the Peace River dibtnct (for Western Canada), and on 
veterans’ affairs and rehabilitation flo gam the support of 
the veterans) 1 Ihc absence of sharply defined pnnciples, 
this softening of those which do exist, and the general attempt 
to emphasize sectional appeals are apt to produce platforms 


heterogeneous nmtuic of lneumuUbh s, nm«g trim and equivocate on issues 
and have ciifiiciiUj in <(< \< luping true nation d h tdcrship Platforms and candi 
dates must be all thing- to all men, which nu me \tr\ nearly that they must be 
nothing to anvDoiIx ff L Uenun Ann 5 o>r Ttme\, June 12 1932 

'See for example pi tiloi .men m R MatG Dawson Constitutional Issues 
m Canada, 1900-1931, pp j3‘J 77 
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which bear a close resemblance to one another or, at most, 
vary only in the matter of emphasis, a not unnatural tendenev 
in view of party performances If the platforms are drawn 
up for provincial elections, where the distinction between the 
parties is often nothing more than a choice between competing 
sets of persons or between the “ms” and the ‘ outs,” the 
differences often become so slight as to be quite farcical 1 
Final)}, the opportunism — and one ma> fairly say, the 
inescapable opportunism — embedded in the Canadian p.irtv 
situation tends to minimize the importance of the platform 
and emphasize the importance of the party leaders, w ho are 
the ones chiefly responsible for making the adjustments and 
compromises w hich are necessary for retaining support ‘ Our 
platform is our leader, and our leader is our platform” is 
sometimes openly avowed, and it is a mavim that is almost 
always accepted m practice It follows, therefore, that the 
leader is the master of the platform, and tends to accept it 
as a general indication of the way in which the parly would 
like him to move when and if he finds it desirable to do so - 
Political leaders m the United States have accepted their 
party platforms in much the same spirit 


i umpli s could he given l»ut one from the Libel il and Con-i r\ ui' t 
platform* in Saskatclu wan m 1017 will suffice (Regina Leader Mirch 31) Vp il 
28, 1917 1 


LlLl UAL 

“Conditions as to Employment fur 
Cuts and If outer 

The enactment of such laws and 
such amendments to c visting I iw- as 
will provide ad<(|uuUl\ for 

(a) the hr nlth and comfort of all 
girls and women cmplovcd in offices, 
stores warehouses, and fat torus 

( b ) rt gulating the hours of em- 
plo\ merit and for the fixing of a mini- 
mum wag< foi all such employees 

Mothers Pensions 

I he inauguration of a svstem of 
pensions fur mothers who for any 
cause are left without sufficient 
m< ans to support and educate their 
childre ri 1 

5 Sce infra, pp 585-7 


CossERVtnvi 

"The enactment ol legislation loi tin 
bettering of the -ex,) il and economic 
conditions oi won a n and tor the 
elimination ot those legislative humli 
taps under which thex arc plait el In 
reason of their te\ 

The enforcement ol rules rc=p> ei 
mg the hvgieinc conditions uid<r 
which women work 

A minimum wage for all women 
wage earners, regardless ot occupi 
tion 

Regulations governing the rovi 
mum hours of labour for women and 
girls 

Pensions for all mothers who 
through need or other disability are 
unable to bring up their families 
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Minor Political Pvrtils 

Minor parties ha\c appeared m Canada from time to 
time, but although they have not infrequently captured prov- 
incial governments, they have never piesentecl either of the 
major parties w ith a serious threat m the federal field The 
necessity of drawing support from seveul sections of the 
Dominion simultaneously has proved an insuperable barrier 
for parties which have usually appeared as detached centres 
of revolt, called into existence bv some local dissatisfaction 
The Co-operatne Commonwealth Federation (hereafter 
called by its common name, the C C F partv) has been able 
to shake off this parochialism with some measure of success, 
but it would be prematuie to suggest that its future in Do- 
minion politics is assured One dilficultv, of course, which 
minor parties everywhere encounter is that the major parties 
are always on the alert to steal the goods which their rivals 
put forward to catch the popular fancy' The moment a new 
fashion is seen to make a dangerously effective appeal, one or 
other of the major parties — and conceivably both — will be 
likelj' to appropriate it as its own, so that the minor party ’s 
fresh ideas (which arc usuallv its chief asset) are continually 
reappearing in the show -w indow s ol its big and more successful 
competitors 

The history' ot the Piogressive party, w Inch made a strong 
bid for power after the First Woild War, is not without 
interest in this and m other respe( ts The re had been several 
farmers’ political movements m Canada since the days of the 
Clear Grits, 1 and tins one, likt tlx otheis, arose from the same 
basic conviction that the interests of the farmers were being 
grossly neglected 1 he general dislocations of the war and 
the fact that Western Canada (normallv Liberal) had shaken 
off its old party allegiance over the conscnption issue greatly 
lessened the difficult}' of making a change, but the chief 
force of the movement was a distrust of the commercial and 
industrial interests, the belief that no substantial reduction 
in the tariff could be expected from the other parties, and the 
desire to place on the statute book certain ideas and tenets 

1 Notablv the Patrons of fndustrv See L A Wood, i History oj Farmers 
Movements in Canada 
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of the new mo\ement The farmers’ group (many of them 
refused to call it a party) therefore proposed the immediate 
abolition of the tariff on many raw materials, on all foodstuffs, 
and on certain machinery, together with substantial all- 
round reductions, reciprocity with the United States, in- 
creases in the Imperial preference, direct graduated taxation 
on personal and corporation income and on laige estates, 
assisted land settlement for veterans, public ownership of 
coal mines and all public utilities, and numerous political 
reforms, such as abolition of patronage, Senate reform, pro- 
portional representation, and the mitiatrve, referendum, and 
recall 

The movement made its first great advance in Ontario in 
the provincial election of 1919, which resulted m the forma- 
tion of a Farmer Labour Government Two years later 
the United Farmers of Alberta obtained power as a result 
of an election in that province In the Dominion general 
election in the same year the farmers — 01 Piogrcssncs — 
carried si\ty-fi\e seats m the House of Commons, all but 
four members coming from Ontario and the prairies Al- 
though the Liberals did not have quite a majority in the 
House, they could count on the support of enough fnendlv 
Progressives to give them a moderate degree of security 
The Farmei -Labour Government m Ontano lasted only a 
few years, the Progressives m the Dominion House lasted a 
little longer but gradually petered out, while the UFA, 
both in Alberta and at Ottawa, showed much more vitnhlv 
but eventually fell before the onslaught of the Social Credit 
mov ement 

The appeal of the Progressives was too much to a cla&s 
and to special areas, and they were nevei able to organize 
adequately on national lines Many members, indeed, held 
impractical ideas about government by co-operative groups 
and not by parties, which they professed to hold m contempt, 
and their parliamentary tactics and lack of paity responsi- 
bility did not make for general confidence Much of the 
energy of the movement, moreover, was devoted to economic 
ends, and the wheat pools, or co-operative oiganizations for 
the marketing of wheat, were the result 
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The most important mason for their failure, perhaps, was 
the unremitting; cftoits ol the Libeials to absorb them, both 
by direct attack and b\ infiltration The movement diew 
up its platform m Acvembu, 101S and so impressed were the 
Liberals with its excellence th it nine months later a sub- 
stantial part appealed in the Libual platfonn Progressives, 
the Liberals kept insisting m the iollnvmg years, had been 
Liberals origins IK and still were nothing moie than a special 
section of the old put\ All Mackenzie King missed no 
occasion to invite the w mdeicrs to return and the Liberal 
legislative piogmumc bme such tangible signs of affection 
as reductions in the genu d l inH, men. is c s m the Imperial 
preference, lowered suits fixes md olhei desned changes 
“I have year in and mu out " sud All King in August, 
1927, "sought to hind as one pai Lv these men and women 
with similai ideas That his been the whole aim of my 
leadership ” I he dt f< net sol the Pi ogiessiv es crumbled In 
the election of LUa fluv ihclcd onl3 twenty-four members, 
and in the election of the next vear they split into three 
groups, the UFA, the independent Progressives, and the 
Liberal- Progressiv f s Hus \utinlK eliminated them as an 
important clement in Dominion politics The UFA kept 
on for some years as a sectional group, but the bulk of the 
remainder linked up Vvilh th< I ibu ds, and their leader ac- 
cepted a portfolio m the 1 fin ml < »n\ eminent 

The Social CrediL pailv , ucaedrd t he U F A in its native 
province and at Ott iw i- i c b u cast n{ a party being hoisted 
on its own pet ird I'm win le flu U F \ had capitalized on 
the discontent following the Fiml Woild War, the Social 
Creditors cipil di/ui on the discontent winch arose during 
the deprt>su n, where the former hud promised to relieve 
the Alberta farmtis through fice trade and co-operation, the 
latter produced t inry nionetaiv sehemes towards the same 
end "The contest of the 1930's between the Social Credit 
government and the bankers was only one in the long series 
between east and vu st, city and country, banker and farmer, 
hard money and soft money, v hich had been going on ever 
since those early clays v hen absence e>f li ird cash forced resort 
to mooseskms, merchants’ I 0 U ’s, or pieces of leather with 
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holes in them 1,1 More recently, the monetary ideas ha\<_ 
been given second place, the party — despite a record tainted 
with authoritarianism — has become an ardent upholder oi 
fiee enterprise and mdn ldual liberty It has thus developed a 
particular hatred for the C C F and all its proposals E\cn 
Liberals, however, are legarded with deep suspicion, and the 
Social Creditors me m their strong individualism moving to 
the right of the Progressive Conserv atives 

The imprint of Social Credit on provinces other than 
Alberta has been negligible, but in 1946 a movement ap- 
peared in Quebec called the Union des Electeurs which is a 
Quebec version of Social Credit Its beliefs surpass those of 
all other parties m their \agucness and elitsiveness although 
they have been set forth with all the piohxity which has often 
characterized its Alberta cousin It appaiently believes in 
the monetary ideas of Social Credit, and is equally opposed 
to anything that is associated with socialism and state contiol 
It also asserts a belief in God It docs not regaid itself as 
a political party, but simply as an organization that partici- 
pates in politics It thcrciore maintains a fine detachment 
towards elections and runs no candidates of its own, but it 
endorses candidates of whom it approves, and it has a decided 
weakness for those who advocate social credit and kindred 
doctnncs 

Y\ hilc Quebec has been consistently Liberal in fed< ral 
politics for manv veers, it is nevertheless a natural buxding- 
ground for minor parties which appear for a while and llun 
vanish or become sublimated and reappear in a somowlnt 
diffcient form 2 All of them are stiongly pro-French and 
nationalist An outstanding example was the Nationalist 
party in the early >ears of this century, which elected a giouji 
of members to the House m 1911, joined m a most unnatuial 
alliance with the Conseiv atives, and was rewarded with thicc 
Ministers in the Cabinet One promptly resigned when the 

1 \ R M I ower, Colony to Nation, p 517 

"In the 1614 Quebec election the following parties participate cl 1 ibe i l) 
Union National! , Bloc Popul u.e, C C T , Laboui Progressive, Canadian, C irilm 
ist, Union des Llecteuis The fust tour polled 3*1, 36 15, and 3 pel c< nt ol the 
total 'vote inthatordci H F Quinn “Parties and Politics in Quebec ' Canadian 
Forum, Wav, i944 
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Borden naval policy was proposed, the other two -very soon 
after the outbieak of the Fust Vi or Id Wai The present 
Union Nationale pari} m Qu< hec is nominally linked w ith 
the Conservatives, but it has so fai remained a provincial 
party with no acknowledged tie with iLs larger alhhate It 
has stayed out of the Dominion held, while the Piogressrve 
Conservatives at the last pro\ incial election con\ emently did 
not contest an} seats It is nationalist intolerant, and de- 
voted to the task of defending French Catholic Canada 
against the machinations ol her enemies in the religious, 
economic, and political fields The Bloc Popnkure (a union 
of two earlier factions) has membcis m both the Dominion 
and Quebec legislatuics It is intense!} nationalist and 
French Canadian, desnes "real independence” from Britain, 
and stands fiindv for provincial autonomy against Dominion 
encroachments It has radical tendencies, and it thus de- 
mands the destruction of all tiusts and advocates the ex- 
tension of the co operative movement, the state ownership 
of public utilities, and various measures of social reform It 
is worthy of note that the two stiongh nationalist parties, the 
Union Nationale and the Bloc Populaire, polled 51 per cent 
of the total vote at the 1944 piovinual election 

The Communists, who openly masqueiade as the Labour- 
Progressive party, have elected an occasional member to the 
Dominion and provincial legislatuics Their chief influence 
is indirect, and the C C F partv his hid some difficulty m 
keeping out Communist mcmln is whose behefsand intentions 
have been open to suspicion and aic not at all kindly regarded 
by C C F members 

The Co operntm Commonwealth Federation was formed 
in 1932 by membcis of an eailier labour pnty and a section 
of the old United Faimei (Progiessive) organization, who 
believed that their political intciests might be pooled to their 
mutual advantage 1 Since that time the party has been able 
to make a more general appeal to members of all occupations 
and to record substantial political progress throughout the 
Dominion It has attained olfice m Saskatchewan, is the 

l D Lewis and F R Scott, t lake This \our Canada, pp 117-19 
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official Opposition in three other piovinces, and has an active 
aggressive group m the House of Commons 

The CCF party continually stresses the fact that it is 
different from the major parties, and in certain lmpoiKmt 
respects this \s undoubtedly true The C C F has a socialist 
programme, and thus contemplates a new social order ba c cd 
upon sweeping economic changes Its purpose is stated in 
its original platform adopted at its fust national contention 
in 1933 

We aim to replace the present capitalist system, with its inherent 
injustice and inhuimmtv, b> a social order from which the domination and 
exploitation of one clnss In another will be eliminated, in which economic, 
planning will supercede unregulated private enterprise and competition, 111(1 
in which genuine democratic self-government, based upon economic e r fu dit\ , 
will be possible This social and economic transformation can be 

brought about by political action, through the election of a government 
inspired bv the ideal of a Co-operative Commonwealth and supported In i 
majority of the people We do not believe in change bv violence \\t 
consider that both the old parties in Canada are the instruments of ‘list 
interests and cannot serve as agents of social reconstruction, and tbit what- 
ever the superficial differences between them, they are bound to earn, on 
government in accordance with the dictates of the big business interests who 
finance them The CCF aims at political power in order to put an end to 
this capitalist domination of our political life It is a democratic movement, a 
federation ot farmer, labour, and socialist organizations, financed b\ its u\\ u 
members and seeking to achieve its ends solely bv constitutional methods 

More explicitly the CCF proposed, as part of the 
planned economic order, the socialization of all financi d 
agencies, transportation, communications, and public utihlii s 
generall) , a national labour code, social insurance coining 
old age, illness, accident, and unemployment, freedom ol 
association, socialized health services, crop insurance , ie- 
moval of the bm den of the tariff from the operations ol 
agriculture, parity prices, encouragement of co-operative 
institutions, amendment of the British North America Act 
to give the Dominion government sufficient povveis to cari> 
out measures which are national in scope, and the abolition 
of the Canadian Senate While some of these aims Vida e been 
achieved m the intervening years since they were drafted, 
most of them arc >et unrealized, and the original programme 
still constitutes the main framework of the C C F platform 
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TARTY ORGANIZATION 

A political part\ , how c\ cr lofty its principles, is as sounding 
brass unless it can achieve powei , and hence the election of 
candidates to olhce becomes a matter of primary concern, 
equal and frequently suponor m importance to the principles 
themselves To succeed in an election on even a small scale 
demands organization, indeed, the entire effective life of a 
party as such is closely ldcnUlied w ith organization To keep 
the party ideas and principles attorn d to public opinion, to 
persuade the \otus to seek the realization of their aims 
through the one pat tv kuIki than another, to stimulate 
interest, to system itize incl consolidate effort before, during, 
and after an election, (o bung the mow sol the party members 
to the attention of the p u liamcntary representatives, to 
perpetuate and give continuity to endeavour, to enable the 
voters through the enunciation of common purposes and the 
selection of re present a li\< c indicates to become effective 
participants m one cause — all these aims can be achieved or 
at least aided by paity oig iniz ition, and the form which the 
organization will tik< will be determined in large measure 
by the zeal with winch th< members of a particular party 
desire them 

A party organiz it ion in Canada a&> elsewhere is essentially 
an empirical dev in lor pioduong concrete political results, 
and one ot its most oln ions ( liar icU ristics must therefore be 
its easy adaptability to cireunist met The organization 
may vary irom pnty to pirtv, ilthough even more striking 
differences will sometime l»r lound between one province 
and anothci and betwien rural and urban constituencies 
within the same piovince Constitutions which outline 
standard forms aic \eiy common in the Canadian parties, 
but they aic m many instant < s suggestive rather than manda- 
tory, and a great ekal of local autonomy is permitted and 
even encouraged Inteileirnco tiom piovmcial or Dominion 
headquarters m the c.cUmLks ot the party in the individual 
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constituencies is almost intariably resented by the latter, and 
even on those occasions when the local organization is torn 
by internal struggles, the higher party authorities will mter- 
\ene leluctantly and with extreme circumspection 

All Canadian parties, no matter what form their organi- 
zation and practices may take, continually pride themsehes 
on their complete identification with democratic procedures, 
although there is little agreement on w hat party democracy 
really involves Thus the Toronto Globe m an editorial pre- 
ceding the first national convention held in Canada m 1 893 
wrote as follows 

The fundamental idea of a freely chosen party convention is the appli 
cation of rhe principle of popular government to party institutions '\ 
country may possess all the forms of free government and law -mating, and 
yet the benefit of these will be practically withheld from those who are bound 
by allegiance to a party despotically governed A party convention such as 
that to be held at Ottawa recognizes the right of every member of the part\ 
to a voice in the making of its policy, and the means to be adopted to car \ 
it out As the convention cannot include every member of the parLv, it ia 
important that it shall be as large as is convenient, and shall be fru.I\ chosen 
and thoroughly representative of the great bodv of Liberals Those con- 
ditions, we believe, will be fulfilled In order to be truly popular and 
democratic it is necessary that the discussion shall be free, and that everv 
delegate shall have a real voice and a real share in the proceedings V e have 
no fear of this great convention being conducted in any other v\a> Finalh 
the publicity of the proceedings enables those who cannot take part to be 
made full v acquainted not only with the decisions of the convention, but 
with the discussion leading up to them There have been unmistakable 
signs of an awakened interest in public affairs, and we expect that the rcpoils 
of the convention will be eagerly read and freely commented on 1 

Yet this contention did nothing more than frame a plat- 
form and help its members “go home with their political faith 
strengthened and their political zeal quickened ” 2 Jt passed, 
it is true, a resolution of confidence in the leadership of 
Wilfrid Lauricr, but there was no suggestion that it should 
elect a leader or even confirm Laurier in his position This 
function of the party contention has been of more recent 
growth it became fairly common m the provincial field 
during the opening years of this century, but did not appear 
in national politics until 1919 

1 Toronto Globe , May 9, 1893 

Oliver Mowat, Proceedings, Dominion Liberal Convention (1893), p 14 
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These and other signs of the influence of the party rank 
and file or the party representative bodies have, indeed, 
always been spoiarlic and uncertain in the two major parties, 
although lip-servicc is constanth paid to the inherent virtues 
of so-called democratic control In actual practice, the extent 
to which the leadeis and then chief assistants feel the need 
for refreshment or re-dedication at the source of all party 
power has depended m the major paities almost entirely 
upon the fortunes of the moment Success at the polls and 
the control of a government, foi example, are usually taken 
as a sufficient justification and authonzation for continued 
leadership, even although the convention from which the 
power has been del ived and which has laid dow n a programme 
is many veais removed '1 he continued success of Mr 
Mackenzie King has thus led the Liberals to ignore the 
national convention and its legendarj prestige and authority 
for more than twent) -eight >ears (at the time of writing), 
while the Conservatives, with little love for conventions but 
less luck m elections, hav e had no less than three conventions 
in twent>-one >ears Cndei such circumstances, protes- 
tations of a belief in the active participation of all members 
in party affairs begin to sound a trifle thin Tt is but fair to 
add, however, that few of the part> supporters themselves 
have felt the nted to asseit their rights in the midst of plenty 
A winning team is a good team, and it would be considered 
sheer foolhardiness to risk a new captain or even new in- 
structions which might quite conceivably break the happy 
succession ol v ictones In contrast to this, the organization 
and practices oi the Co-operative Commonwealth Federation 
are very definitely devoted to the maintenance of a close 
identification of the pmty rank and file with its leaders 

Through all forms ol Canadian part> organization runs a 
current of influences from the United States, clear and per- 
sistent, >et not strong enough to bring about complete imi- 
tation There can be no doubt, for example, that much of 
the belief that conventions should be held and that they 
should both state a platform and choose a leader, is derived 
from American examples, and a great part of the procedure 
at these conventions has also been copied from the same 
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source, although it has been toned down m many lespects 
by a self-consciousness which occasionally asserts itself and 
partially succeeds m restraining the more phlegmatic Cana- 
dian from unseemly exhibitionism There are many other 
resemblances, both superficial and profound But differences 
arc also common In the United States the frequency and 
regularity of elections, the enormous number of elective 
olfices, and the common practice of fighting municipal 
contests on standard party lines, tend to augment the im- 
portance of all party machinery to an extent unknown in 
Canada Canadian party activity is not nearly as formal nor 
as sustained there are long gaps between elections, and 
when the test comes, it is frequently unheralded, and hence 
must be met by quick impro\ isation without the benefit of a 
prolonged preparation which can gradually lead up to an 
electoral climax on a certain day specified in the constitution 
The direct primary has thus made no impression on Cana- 
dians The con\ention system has ne\er been sufficiently 
important or corrupt in Canada to create a need lor the 
direct primary as a necessary substitute, nor does the 
government readily lend itself to the primary device It 
could with difficulty be incorporated into a scheme based on 
uncertain election days, and the one or two electee olficcs 
to be filled would make a primary an extremely expensne 
instrument for the achievement of so modest an end as the 
nomination of one or, at most, two candidates from each 
party 

Attention has already been drawn to the diversity in the 
organization and practices of Canadian political paitics 1 he 
two major parties, however, have so many points m common 
that tliev may, so far as these matters are concerned, be 
conveniently grouped together, although foi greater con- 
ciseness it has been necessary here to place the primary em- 
phasis on one of them The lot has fallen on the Liberals 
The C C F , wdnle using machinery of a similar kind, is lun in 
a different spirit than its older rivals and it indulges in a kind 
of ultra-democracy or egalitarianism which is not unusual in 
parties with radical tendencies The following description 
wall therefore discuss first the organization and practices of 
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the Liberal and Piogressive Conservative parties, and then 
indicate the chief points of difference with those found in 
the C C F 

In attempting to follow this programme, ho\\c\er, a 
further problem arises in dealing with the organization in 
the provinces, foi heie locality, custom, and race have tended 
to introduce variations Tallies in Quebec, for example 
(except m Montreal and a few other districts), are much more 
loosely organized thin elsewliue, and local and personal 
influences, in the orthodox Flench tradition, seem to play a 
much largei part m dt termming the toim of partv actiun in a 
given area On the other h md, it is gencialh true that forms 
of organization within a particuhr partv will bear a decided 
family resemblance fioro province to pioMncc It is clearly 
impossible within the scope ot one chapter to hope to deal 
with the forms ol orgnin/ ition of even two parties operating 
within the Dominion field and in nine sepaiatt proxmees as 
well A further obstacle is the absence ot sulhcient infor- 
mation on the subiect Part} organization in Canada is 
almost a \ lrgin field tor stiuK md ii.sc.aich w iLh rothmg but a 
few scattered patches at present urdei cultivation, and any 
description, to saj. nothing ol anahs's and comparison, is thus 
inevitably restricted b\ the limited facts a\ailable 1 

The following pages have thus been confined Iargch to 
the party organization in Ontario and the Dominion This is 
fairly typical ot that existing chcwheie in Canada, although, 
speaking verv gencialh, it is soincvlnt moie highly de- 
veloped and s> ‘it ih m m some. ot the other prov inces 
Occasional variations in the usual pioculurts ha\c been 
indicated from time to time It should be remembered, of 
course, that even within the one pio\ nice no party insists on 
adherence to a rigid standard in such matters I he main 
objectnes are to maintain part} harmony and produce the 
maximum suppoit on election da} , and if the partv members 
m one constituent) w ish to depoi L somewhat fiom the normal 
practice, provincial headquaiters will be inclined to regard 
such idiosyncrasies with a helpful tolerance 

'In obtaining son’c of thi-, mlnrmation I yw-.1i to ackno yIlcUi. tin vliv sub 
stantial help ipvui bv n iniinbei ol m\ students, especi iH\ Mr L II Smith and 
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A The Liberal (and Progressive Conservative) Partv 
(1) The Poll Organization 

This, the smallest unit in the party organization, is built 
around the individual poll where the \otes are cast Inas- 
much as an average constituency will ha\e about 150 polls ( i 
smaller number in the cities, a larger number in rural areas) 
there will normally be this many party polling sub-div lsions 
or local districts It is here that the party makes its immedi- 
ate contact with the -voters, here the real work of winning 
elections is accomplished, here are the rank and file and 
particularly the non-commissioned officers on whose cftoit-. 
the final results largely depend These non-commissioned 
officers comprise the party’s committee for the poll, and it 
includes six or seven of the most energetic and helpful w orkeis 
available, headed b> a person known as the poll captain nr 
chairman They may be chosen by a meeting of pulv 
members in the polling sub-div lsion, or by a body representing 
the party in a group of sub-divisions (a township, ward, oi 
smaller area), or they may be informally called together bv 
the chairman of the poll, who in turn has been placed them 
by some higher authority in the party 

One of the chief functions of the poll chairman is to main- 
tain an active interested committee, one which w ill be willing 
to perform the somew'hat dull duties between contests as well 
as the more arduous but much more stimulating duties w hich 
appear during the election The members of the poll com- 
mittee are expected to know or to ascertain the political 
affiliations oi all voters in ttieir sut>- division, they will check 
the lists of voters and see that they are revised , they v ill 
persuade the party supporters and adherents to go to the 
poll on election day, they will approach those whose part> 
allegiance is doubtful and will try or induce someone else to 
try to obtain their vote , they will see that transportation is 
available to take voters to the poll, they will act as scruti- 
neers at the poll, they will gyve, m short, whatever assistance 
the party may require of them within that local area Some 
of these workers will be paid by the party a few dollars for 
their labours on election day, but most of them serve without 



PARTY ORGANIZATION 


523 


immediate 1 enumeration, some for the cause itself, some for 
the enjoyment of the stiuggle, some for the sense of im- 
portance engendered, some for the more tangible though 
distant rewards of a rural postmastership, a job in the liquor 
store, or some other crumb from the pationage table 

Party organization at this lowest level is necessanly ir- 
regular and \aned, the most disturbing influences being those 
which flow from the widely different degrees of party support 
within even a small area and the widely different conditions 
of city, town, v lilnge, and rural district I he organization, 
if it is to function effect i\ r 1} . must be able to adapt itself 
readily to its env ironment This is most cv ident in the many 
ways in which the polling sub-di\ isions will cluster into 
groups, some quite mfoimal, others rcgufaiK organized into a 
wider association The purUv ruial polling aiei is by force 
of circumstances cut oft from its neighbours, and must do 
the best it can under its own local oilicus If a -village has 
two or three polls, their poll commit ties will probably merge 
and the village in effect become the unit In a small town 
with eight or ten polls, again the one party e\ccuti\c will 
supervise the grouped polls and add, puhups, another seven 
or eight fiom the surrounding distnct The township m the 
country and the ward in the city usually become further 
rallying points, and if circumstances are favourable, they 
will have their own executives and cun peimanent associ- 
ations which administer pai tv attms it in intermediate level 
between the poll and the constitucncv Similarly party 
election officials, known as block or distnct chairmen, will 
frequently be placed over a number of polls m the cit> or 
country respectively, not foi the put pose of displacing the 
poll captains, but of bringing them and their assistants m 
closer contact with the ccntul constituency organization 
The invariable tendency is that as concentration of popu- 
lation mounts, the importance of the individual poll organi- 
zation diminishes, and the majoi responsibility will pass 
from the hands of the poll executiv e to those of a more widely 
representative body The one fact, however, which cannot 
be over-emphasized, is that party organization at this level 
knows no arbitrary forms or standards the successful group- 
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ing is that which fils the conditions of the area and lb<_ 
desires of those part} members who arc most immediate] 
concerned 

Forms! membership is apparent!} not stressed m tp 
great degree by the Libera! party Annua! dots a ,r< i v m, 
twenty-five cents in the country to a dollar m =omc cilie^ 
but these seem to be of little real importance for v mle a u.c 
is a formal requirement, part? supporters w ho hat e paid n r -ne 
may be allowed to sene on committees end m venous other 
capacities Party orthodox} »s a more stnneert real"- 
than dues although the prnm ry concern here 1 = to er-ure 
that members hare no amlnti'TS with other dirties 'ml ic 
general!} ^launch Supporters of the pern tenth l ■» mt 
parts of the province applications for membership -nmt r~-t 
be filed with -nd scrutinized bv the p'rtv r xecui 1 e v hn 1 
may.if it desires refuse to accept them Theftem^ lep <1 
to the ]). rt' organization in either the mumar '1 ‘*rc " " die 
constituency , but the rounicm 1 organization .nu-t t-cli p v 
an annual Icvv to the con-tituenc\ association loial p id 
membership varies widely fiom a lew hundred to a n i ’red 
four thousand in one Ottawa constituency, this ] einui l» 
to Ik explained no doubt In the necessity for ukintinimv ai 
unimpeachable partv st'ndmg a prereqiu-itc for p -si oh 
federal jobs The Conservative part} is u-uaJh n < re evict- 
ing than the LibcrnK in its insistence on the mend erdup fu , 
although the amount is the same for both parties 

-2) The Ridu'g Org'iniZ'ii o*i 

Thn, as the name indicates, is based on tin. riding or 
constituency, which elects a member to the legislat' m In 
Ontario the number of pn>\mci il nnd fedeml c< nstuuend< 
is about equal (90 and 83 respectively ) and as these are mninlv 
laid out on county lines the boundaries are usually the some 
The provincial riding serves for the most part as the unit, 
although occasionally fas in the Toronto area) the party max 
find the ward or the federal constituency more convenient 1 

'In m vcral aicas where fcd< ral and provincial continue nc\ boundaries are 
not identical, there eust both a provincial and a Dominion riding assuciatiri 
but such duplication is gradually being eliminateo 
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The riding association is the ke> party organization, t} ing in 
with the provincial association above and overseeing and 
checking on the poll organization below Its nominating 
convention is by far the partv’s most \ital representative 
body, it has the major responsibility for securing the election 
of its nominees, its \igilance is m large measure essential to 
secure activity in the polling sub-division, especially in such 
formal matters as the revision ot \oters’ lists, it serves 
directly or through local bodies as a dispenser of patronage, 
it transmits opinions, suggestions, and complaints from the 
party members to the elected representatn e in Parliament or 
m the Legislate e Assembly 

Members may join the riding association directly or in- 
directly through their local organizations The association 
has its own President, \ icc-Presidents, Secretary, and Treasur- 
er and a number of honorary ohicers (notably the federal and 
provincial part} leaders, e\-mcmbcis of Parliament, etc) 
elected at the annual meeting The executn e is composed 
of the officers, the Liberal candidates in the riding at the last 
federal and pro\mcial elections, and a generous represen- 
tation from various local gioups, including municipal associ- 
ations, and e\en at times the polling sub-divisions The 
representatives of the municipal associations are chosen by 
these bodies themsehes, the otheis are chosen at the meeting 
of the riding association The exact pcisonnel of this execu- 
tive body will depend, however, upon the particular con- 
stituency, ancl especially upon the distribution of rural areas, 
villages, tow ns, and cities, and the existence of intermediate 
party organizations Different local circumstances once more 
produce somewhat different solutions Provisions in the 
constitution of the riding association ensure that there shall 
be a moderate nunibci of women as party office-holders 

The ridmg association as a body makes itself felt chiefly 
through its general meetings, which are of two kinds the 
annual and special meelmgs, and the nominating convention 
The mam difference between the two is not in personnel, 
which is usually the same, but in the exceptional character 
of the nominating convention The latter is, indeed, simply a 
special^ meeting called For the specific purpose of choosing a 
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party candidate — Dominion or prox mcial — for the election 
These meetings, although \ ar>mg m size from one con- 
stituenf} to another, are fairlv uniform in composition and 
procedure throughout the pro\mce 

The annual meeting of the riding association max be 
composed of delegates from all the polling sub-dix lsions or it 
may include all party members in the riding who choose to 
attend Usually it is open to all members, for the interest in 
its proceedings is rarely great Two or three hundred is 
considered to be an excellent attendance Its main functions 
are the election of officers and the general discussion of party 
business, although outside speakers will be brought m to 
attract members and to stir up enthusiasm Here appears 
once more the great problem of partv organization the 
maintenance of interest between elections The annual mi c t- 
mgs are normally \ery insipid affairs, and the practice of 
passing resolutions of such stirring character as those expre-s 
ing Io\alt> to the King, welcome to a new Go\crnor-G( nu il, 
admiration for federal and pro\incial part} leadership, and 
approx al of the party’s represent? ti\ e in Parliament docs 
little to brighten the proceedings Occasional!} the meeting, 
greatly daring, may place on record its opinion on -> special 
measure or policy, but this is uncommon The opportumtx 
afforded by the annual meeting ma>, howexer, be utilized for 
the xentihtion of gnexances on such matteis as the dis- 
position of patronage, the rejection of proposed names for 
membership, the control of the party b> a clique, the use of 
dictatorial methods m party business These discussions m i} 
tend to get out of control and senously imperil the pain 
unity and sohdant} xvhich are so essential to the winning of 
elections The Liberals in the Toronto area, for example, 
following a xerv poor showing m both Dominion and prox- 
mcial elections, were split m 1945-6 into txxo separate 
factions, and the dispute proceeded with such vigour that 
each faction had its own association in each of the Toronto 
ridings 1 

l The Consei vati^e party in 1937 also encountered criticism and srriou'- 
rebelbon in several of the Toronto ridings, although the dissatisfaction was not 
carried as far as in the Liberal struggle noted above 



P ARTY ORG VNIZ4.TION 


527 


The normal method of nominating Liberal candidates m 
Ontario is by a nominating comention, and this is used even 
in those constituencies where the sitting member is a Liberal 
and it is generally anticipated that he will again recerve the 
nomination The convention, however, is legarded as the 
source of part} approval and the member must therefore 
submit his record and his candidacy to it for vindication 
The Progressive Conservative parly m Ontario follows a 
different procedure The usual way of nominating a candi- 
date is to have him chosen b} the riding executive and this is 
especially common if the selection is in little doubt But if 
the riding association desires a convention, it may have one, 
although even so it must then apply to the Conservative 
district headquarters for permission During the Taschereau 
regime m Quebec the Libuals ('and m this they weie followed 
by Quebec Conservatives) went even further than this, and 
they did not hesitate to make the ailntrary rule that if the 
sitting member were a Liberal, he was to be considered the 
official candidate without a convention, even although the 
constituency organisation was anxious to have a nominating 
convention called 1 

The nominating convention may be a public gathering 
where ever} one present may participate, or it may be open 
to all party supporters, 01 it max be closed to everyone 
except delegates chosen b\ the polling sub-divisions The 
decision on this matter is made b> the annual meeting of the 
riding association or b} its executive If the convention is 
an open one, the official delegates usually sit and vote by 

J The following sliUmuil w is issued L)\ the ! il>ual headquarters after 
consultation v ith the Pu urn r , L \ I l selu (e ui 

"The Prime Mmi'.ui his 11111-1111111 d io thi Libi r d organization the 
request made to him toi the holding nl 1 eoiivuuimi m St Lawicnu, division 
This suggestion has been considered md we have come Lo the conclusion that the 
holding of sueh a convention in tins tlivi-ion 1 ncuhei necessary nor useful 

"Mr Cohen, who h is lepiescnU d the division for the last eight years, has 
expressed his willingness to piesent hunsvlt v^tin as 0111 standard-bearer He 
has rendered valuable seivice to the partv and Lo the province and he is, there- 
fore, our ofhcul candidate 1 he Libeial oiq; imzation, and the Punie Minister, 
urge all Libuals in the division to ialh aiound Mi Cohen, to assure his success 
and therefore that ol the partv in the coming election so that we keep this seat 
in the Liberal fold ' (Movireal Cazelte Isov 5, 193"* ) 

See ibid , Aug 21 23, 2 L >, Sept U, 24, Nov 3, 1935, Feb 7, 1936, for other 
examples of refusals of Libeial and Conservative eonvcntions in Quebec 
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themseh es, the remainder of the meeting acting as spcctatois 
If the party is very weak and badly organized and sometimes 
if it is exceptionally strong, the comention may be genuinely 
public and everyone may take part The idea is picvalent 
in some quarters that a public convention is more “demo- 
cratic” than a closed one, although the reasons foi such a 
curious belief are difficult to surmise The obvious dangers 
ol the public convention are that opposing parties may gain 
control of its proceedings and nominate a poor candidate in 
order to secure later an easy victory' in the election, or that a 
special faction may pack a convention unlairl} to secure 
support for its candidate Conventions in city distncts me 
more vulnerable on these points and they therefoie tend to 
be of the closed type In the event of the membership of a 
public or open convention being suspect and hence of the 
nomination being tainted also, the party executive may nsk a 
possible split and call another convention — this time confined 
to delegates only — and from it obtain a new nomination 
The usual practice, and the one favoured bv the partv 
organization, is to use the delegate system and make the 
convention a representative body which will reflect with some 
accuracy' the opinion of the party members throughout the 
constituency Attempts have been made to base this repre- 
sentation (as, indeed, it should be based) on the numbei of 
party votes cast m each poll at the most recent fedcial or 
provincial election, but these efiorts introduced complications 
and do not appear to have been very successful The common 
method is to allow each polling sub-division to be repiesentcd 
by a definite number of delegates, usually tlnec or li\e, 
including both men and women A noimal attendance i^ 
four or live hundred, although one such convention in Sas- 
katchewan repoited no less than 1,675 registered delegates 
If the party members m the local polling area are well 
oigamzed and easily brought together, they will have a pic 
hminary meeting or primary and choose the delegates to 
repiescnt them This is frequently not possible, and the 
delegates will then be chosen by a small active group m the 
area or picked by the executive of the riding association 
The choice by the executive is, m fact, the usual method 
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followed by the Piogressne Conscnatne party m Ontario 
The delegates will almost always be formally certified by the 
proper authorities and will be compelled to present their 
credentials before being admitted to the comention floor 
The nominating comcntion, hke the annual meeting of 
the riding association, also feels it nectary to pass reso- 
lutions “pointing with pnde” to the achie\ ements of its own 
party and leaders and “\iewmg with alaim” the shocking 
performances and mcfl.cicncy ol its opponents These do no 
harm and in some obscure wa\ add zest to the occasion 
The nominating comention raich , howcicr, attempts an\- 
thing more than an occasional plank m a platform, and c\en 
this is not apt to recu\e much di*cus*uon or consideiation 
The chief business of the comcntion is the selection of the 
party candidate, and the delegate*- ait apt to become im- 
patient it theie arc too ninny pieliminaues to the mam bout 
The delegates will ns a rek lint a l”r idea before the 
convention meets of wlvt candidate-, me likely to be con- 
sidered for the nomination This 1^ nntly because the 
number of suitable or c\cn willing caneb lues is limited, and 
also because the nding e\eculi\e has appointed a committee 
to recene names and to sound out the possibilities Theie 
appears to be no suggestion th it this dc\ ice is intended to 
shut out any objcctioniblu cmdnlaci' s it is designed rather 
to ensure that suitable men will hu c Incii approached and 
induced to allow then names to be pi med before the con- 
vention Instances aic, indeed, on ucoid where because 
there was no pielnnmon cam as no c mdidute could be 
picked, and a second nonun itmg c»>n\( nfion had to 1 e called 
at a later date If the silting memtn 1 conics hum the paify, 
this committee may not be appointed for the delegates will 
be strongly inclined to place then conliduice m one who has 
already been a winner The names considered by the nomi- 
nating committee become fairlv geneial pioperty before the 
convention meets, and they ha\c therefore already been 
consideied to some clegice b\ the delegates and in the polling 
sub-divisions Some of the delegates, nuked, may be pledged 
in advance to -\ote for a certain candidate, or the combined 
polls in a towm may ha\ e met togethci and agreed to give a 
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united support to the same person Pledged votes are usually 
effective for only one ballot, the delegates being free there- 
after to cast their votes as they please 

The names of those willing to run may be placed before 
the comention m a report from the nominating committee 
or each candidate may ha\e his name presented by a delegate 
who makes a nominating speech reciting the virtues and 
claims of his nominee Names of candidates other than those 
which have come before the committee may also be submitted 
by any delegate An extremely common practice is for the 
names of one or two tried party men oi long standing to be 
placed m nomination as a gesture of appreciation for past 
labours on behalf of the party In such cases the nomination 
is made, bedecked with many complimentary remarks, the 
convention renders the appiopnate applause, the nominee 
responds and declines the honour m a few gracious words, 
and the delegates thereupon indicate, even more heartily 
their approval ot such magnanimous conduct and the careful 
way in which the puity courtesies have been observed bv all 
concerned After the nominations are declared closed, the 
candidates will be given an oppoitumty to speak This is 
the invariable practice in Ontario, although it is interesting 
to obsen c that m some parts of Canada e\ en the presence 
of the candidate at the convention is considered bad torm 
In Ontario and some other provinces the candidate would 
actually injure his cause if he were not present and willing 
to state his views on the outstanding current issues 

The rules of balloting are simple The successful candi- 
date must receive a majority (not merely a plurality) of votes 
cast, and balloting continues until this result is obtained 
To expedite matters, where there are more than two candi- 
dates running, the lowest is dropped after each ballot, al- 
though few conv cations are compelled to decide between more 
than two or three candidates Once the choice is made, one 
of the defeated contestants will move that the vote be de- 
clared to be unanimous, and this is passed with enthusiasm 
Candidates are frequently asked m advance of balloting to 
give a pledge to accept the decision of the convention as final 
and to support the successful candidate The Conservative 
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party is exceptionally strict in demanding that this practice 
be observed It requnes nominations to be made in writing 
and candidates to gi\e wntten pledges not only that thev 
will abide by the com ention's decision but also that thc> will 
not question the regularity of the comention (in such matters, 
for example, as the credentials or the standing of the dele- 
gates) at any time after the pledge has been given 

The comention’s unanimous vote of loyalty and unity is 
followed by a speech from the party 's new (or re-chosen) 
champion, who uses the opportunity to establish friendly 
relations with those on whom he must depend m large 
measure for his success In some paits of Canada where the 
convention is closed to evcivone except delegates, the latter 
will adjourn to a larger hall where the general public also can 
hear the candidate’s address The candidate will outline at 
this time the mam points which he expects to stiess m the 
coming campaign, and the delegates return to their homes 
presumably filled with enthusiasm and assured of coming 
victory 

Riding contentions aie extremely jealous of their own 
powers and independence and they will not tolerate inter- 
ference from ant qua iter, particulailx from the higher party 
circles Thus a mere intimation to one of the outlying con- 
stituencies that the Toronto headquaiters wanted a delegate 
convention has been known to lx decisive in influencing its 
choice for an open one -\n attempt some years ago to have 
the Liberals in one riding lelusc to make a nomination be- 
cause it might create possible friction with the Progressives, 
was ignored bv a iebi llious comenlion A ‘saw -off” ar- 
ranged between Liberal and Conservative headquarters in 
1937 whereby the former got Fmnlcnac- Addington, and the 
latter Dufterin-Snncoe, was denounced by both Liberal and 
Conservative local party organizations, and one convention 
at least came verv close to repudiating its pail of the bargain 
and nominating a candidate There is thus little tendency 
for the provincial or federal headquarters to suggest to a 
convention the names oi possible candidates, for the con- 
vention would be quick to resent any such attempt to 
influence its power of selection Other circumstances may 
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also break the usual friendly atmosphere of these gatherings 
Irregularities in the primaries, attempted packing of the 
convention, the use of questionable cicdcntials, undue influ- 
ences everted bv special groups, and unfair practices of am 
kind will be activel} and vigorouslv resented and denounced 
The great solvent of all difficulties is the overriding desire to 
do nothing to divide or to weaken the party and theiebv 
console and strengthen the eneni} "It shall be the para- 
mount duty of the officials conducting the contention to 
follow' the ‘Golden Rule.’ ” states a Conservative standard 
constitution, then, its high principles being tinged with 
practical candour, it adds, "and thus, avoiding discord, ensuie 
united suppoit for the candidate selected ” 

Intermediate Oi gamzations 

(a) Regional ( and district ) associations 

In Ontario and in a few large cities in other piovmco the 
number of constituencies within a comparatively small ana 
has made it desirable foi the partv to interpose another bodv 
between the riding and pio\mcial organizations This is 
known m the Libeial part\ as a regional association Ontano 
has si\ associations of this tv pe Eastern, Cential, Northern 
and Northwestern, Southern, Western, and Toionto and 
Yorks, each including fiom twelve to twenty -five ndmgs 
Each regional association holds its own annual meeting and 
elects an executive, and each is represented on the executive 
of the provincicd association 

The regional association lcheves the provincial bodv of 
much work, co-ordinates party actn it> m the area, transmits 
the desires of the provincial and federal associations to the 
riding associations, and renders assistance of a gcneinl kind 
on all party matters The intervention of the regional as- 
sociation in local affairs is rare, but circumstances occasional!} 
make it necessary m order to settle disputes in a paiticular 
riding Such intervention is usually along conciliator} lines, 
but the regional association has the power to impose discr- 
phnar} measuics, although their effectiveness will largel} 
depend upon the popular support they can command in the 
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troubled constituency The recent rebellion m the Liberal 
forces m Toronto and the multiplication of party organi- 
zations which resulted finally called for the conciliatory 
services of the President of the Ontario Association, the 
President of the National Liberal Federation, and a Do- 
minion Cabinet Minister 7 hose ha\ mg been only moder- 
ately successful, sterner methods were used, and all official 
recognition was denied to the lecusant organizations 1 

The Progressnc Conservative party has a similar gioup- 
ing arrangement in Ontario with eight “district’' associations 
occupying approximately the same position and discharging 
substantially the same functions 

(b) Young people's associations 

A special series of associations has been created by the 
Liberals, known as the Young Liberal Federation, w r hich runs 
vertically parallel w ith the ordinary hierarchical organization 
Each riding m the piovince is expected to ha\e at least one 
active branch or club of this kind The primary purpose of 
this extra series is to create a body which will interest the 
younger membeis of the party and turn their talents and 
energy into profitable p. channels, while, as a byproduct, 
preparing them for later absorption by the parent organi- 
zation Segregation piobably makes both sections of the 
party somewhat happiei the younger members arc given a 
sense of importance and responsibility and are freed from the 
dampening influences of their semois, the older members 
may then go their own gait undistuibed by the nagging 
impatience and ebullience of youth In short, segregation, 
while conducive to internal pcact , is probably bad for both 
groups 

The Progiessi\e Conservative party has a similar organi- 
zation known as the Young Canada Progressive Conservative 
Association 

(c) Women's associations 

The Ontario Liberal Women’s Association is an effort to 

'The same step was taken b> the Conservative Central Association in 1937 
against the Spadina Riding Association 
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construct a women’s organization along the same general 
lines as that foi the young people It also runs verticalh 
through the pro\mce with its own groups in small local aieus 
and ridings and its regional, provincial, and Dominion 
associations 

Here again it is believed that segregation will increase 
activity, interest, and responsibility on the part of the women 
Great care, however, is taken to ensure the co-operation of 
the women’s organization, for it is clearly mad\isablt: to gne 
the impression that it is m any way neglected or is rcgirdcd 
as subordinate to the regular association A woman has, as a 
matter of fact, two outlets for her party activities it she 
should choose to a\ail herself of them — the women’s associ 
ation and the regular one — and the leading women ait 
continually consulted and their assistance utilized b\ the 
party leaders Formal co-operation is piovided b-\ tv mg in 
the w omen’s evecutn es w ith those of the regular organization 

The women of the Progressive Conser\ati\e part\ are 
also organized in a separate women’s association, and the 
purposes and geneial relationships resemble those descubed 
above 


(4) The Pioomcial Organization 

The piovmcial association is the eftcclne head ol the 
party organizations in Canada There is, as will be seen 
presently, a national organization also, but this is csscntnlh 
no more than a federation of autonomous proMiicial bodies 
Poll, \illage or town or municipality or ward, ndlng region 
or district, and pro\ince — these comprise the pait> building 
proper and the Dominion organization lorms a towei 01 
superstructure, which is b\ no means useless but could prob- 
ably be removed without any serious impairment to pail\ 
activity or elficiency on most matters The part} as a 
Dominion organization can ha\e contact with the votei onlv 
through the province and at other lower levels It would, ol 
course, be conceivable for the party to keep its ledcial 
activities apart from those of the party m the province, but 
this would necessitate the creation of one part> organization 
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at the prov mcial lev cl and anothei in the Dominion con- 
stituencies , a duplication of effort and a confusion of activ lty 
which would be both extraeagnnt in terms of expense and 
effort and utterly bewildering to the xoters 1 The natural 
alternates e is for the part} ’s national activities to be con- 
ducted through the existing prov mcial organization , but this 
cannot be done without a trank recognition of the primacy 
of the prov mcial paity in the field 1 his acquiescence by the 
Dominion interests is givtm the more rcadil} m that the larger 
part of petty patronage is now m the gitt of the prov race, 
although the balance is to some degree maintained by the 
Dominion's control o\er the bulk of the really good jobs 
Mutual interest and self-protection can usually be relied upon 
to keep the tw o interests w orkmg smoothly together, and such 
incidents as the Kmg-Hepburn hud illustrate how disastrous 
can be the results when the party m the Dominion and the 
party in the proxince work at cross purposes 

The provincial organization, like its counterpart in the 
ridings, centres about the association and has three formal 
methods of expression the executne bodies, the annual and 
special meetings, and the conxcntion 

The Ontario Libei.n .association is composed of six repre- 
sentatives (three of whom may be women) named by each 
riding association, Liberal Privy Councillors, senators, and 
members of the House ol Commons, who come from Ontario, 
Liberal members of the Lcgishtive Assembly, candidates 
defeated at the last Dominion and provincial elections in 
the province, and ordinary or sustaining members, who may 
attend meetings but hu\ c no \ otmg pm lieges The executive 
includes a President and Irensurcr selected at the annual 
meeting), twelve \ ite-Pre sidents itwo selected by each of 
the six regional associations), the presidents of the Women’s 
Association and the Ontario Association of Young Liberal 
Clubs, and a Secretary (a paid olhcial) appointed by the 

'The Liberal pari \ in Albcila w is it one tin i ou uiued in a Federal and a 
Provincial Association In l')37 thise were united and 1 mw constitution for the 
Alberta Libtnl Assocntion adop'td The Cor^crv a'm s disbanded their orgnm 
zation in Alberta in l'!47 Sonic alLgc that thi action w is taken br cause thev 
were discouraged, others that tliev wished to jim. the Suci xl Credit partv a 
clear field with the object of co-opi ratmtr at a Ial< r date 
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executive Between the Association and the executive is a 
large representative Management Committee of about fifty 
members, which is primaril} concerned with organization and 
administiation It is this Committee, for example, which 
has charge of the arrangements for a pro\ incijl convention 
when a leader is to be chosen In effect, the Management 
Committee speaks for the Association and it delegates to the 
executive much of the latter’s authority 

The purposes of the Association are "to organize the 
Liberal party m the ridings of Ontario, and to piomotc the 
election of federal and provincial Liberal candidates ” The 
great bulk of its powei is exercised through the Management 
Committee and the executive, and a large part of its voik is 
done b> the permanent staff at Toronto It is the prox mcial 
agent for the Dominion part} organization, it has general 
supervision over all part} agencies in the province, to which 
it gives direction and advice, and it has a special responsi- 
bility at the tune of an election — to ensure that the pul} 
runs a candidate m ever} constituent , to check on the 
activities of the regional associations, to collect conti lbutions 
for the part} funds and to allot these funds among the 1 ichngs, 
to provide speakers, to issue campaign liteiature, and so 
forth Approximate!} one-half of the Association’s activ lties, 
it is said, are concerned with federal matters 

The Progressive Conservative Association of Ontano is 
very similar in composition and m general purpose and 
function to the Liberal bodv There is the same willingness 
to include delegate and ordinary members, 1 and the seme 
refusal to allow the latter an} powers of any consequence, 
the chief purpose apparently being to encourage attendance 
at meetings while keeping the control in the hands of the 
representatives This restriction has been much criticized, 
although the delegate membership in both part} associations 
is sufficiently large and comprehensive (approximate!} 700) 

‘These delegate members include (1) officers of the Association (2) Jim 
officers from each district association (and similar women's assonitions and 
advisor> cocririttees) (3) [ortv-si\ officers and representatives from the \imn & 
people s clubs, (4) all Conservative candidates in the last Dominion md prov 
mrial elections, (5) four (and foui alternate) delegates from each provimiil 
riding association 
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to form a satisfactory representative body Such a limitation 
has the additional merit of curbing Toronto influence, for 
as the meetings are held m that city, anything like an open 
membership would allow the local party population to pack a 
meeting to the great disadvantage of the remainder of the 
province 

The pro\incial association of each party holds an annual 
meeting, the one regular oppoitunity for the members in the 
province to get together m general session The primary 
purposes are the election of officers, the appointment of 
committees, the hearing ol reports and speeches, the passage 
of laudatory resolutions to be sent to part\ leaders, and the 
general stimulation of party enthusiasm and morale, all these 
being brought to a satisfactory climax by the consumption 
of a dinner of gargantuan proportions The meeting is 
usually well attended Each partv, ior example, can muster 
about 700 delegates (to say nothing of possible alternate or 
substitute delegates) and a host of other members and sup- 
porters A gathering of 1,200 to 1,500 is not unusual The 
meetings of the women’s association and of the young people’s 
association in each paity will con\cne as a rule a day or so 
before the mam gathering 

Aside from the abo\e general statement, it is difficult to 
indicate what else the annual meeting is expected to do, for 
the Liberal and Progrcssnc Conservative parties (unlike the 
CCF) ha\e not yet decided this question for themsehes 
It might be considered a fair supposition, for example, that 
the annual paity r meeting would meet annually, but this has 
nor by any means been a uniform practice ev en in Ontario 
where the provincial associations are unusually' \irile On- 
tario Liberals, to gne a striking instance, did not hold an 
annual meeting for eleven years, despite repeated demands 
from many' prominent supporters that one should be called 
A large group in the party' was completely out of sympathy 
with the provincial Cabinet and its critical attitude towards 
the Ottawa Government, and the President of the Association 
(who was a member of the Ontario Cabinet) declared he 
would not call a meeting to allow “a lot of hot-heads to lay 
about them ” Certainly there was no reason to suppose 
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that a meeting would hare brought about any reconciliation 
between the conflicting factions, and inaction was apparently 
considered the most harmless solution Amendments to the 
constitution of the Liberal Association were, however, passed 
at the first opportunity, and these guaranteed annual con- 
\ entions, made members of the Dominion and prminci.il 
legislatures ineligible for the presidency, and ga\e authontr 
to any four of the twelve Vice-Presidents to call a special 
meeting of the Association 

The matters which may be discussed at a proMnci.il 
annual meeting are also uncertain Heie, if anywhere, reso- 
lutions dealing with party principles and policy might with 
propriety be debated and \oted on, for at no lovei level 
would this hare any real significance Thus a recent Lihci d 
meeting went on record as approving an eight-hour dav and a 
five-day week with no reduction in pay , a paid vacation ol 
two weeks a year, equal pav for women for equal woik, 
assistance for needy' unemploy ablcs, greatei Domimon- 
prouncial co-operation in finance, better housing , retenms 1 
prefeiencc in the pro\ mcial civ il service, and other resolutions 
corering a wide field of pro\incial actmtr 

While the Liberals may have had an urgent elesne to in- 
stigate measures of social and economic reform, a factor ol 
at least equal significance was that the Liberals at the time 
were not m power Under such circumstances any cnticism cm 
always be made with impunity, there is apt to be little or no 
sense of responsibility and no fear that the policies ad' ocatcd 
will liar c to be put into effect The opposite situation occuri c d 
m 1924 when at the Conserratire annual meeting m Ontuno 
two members of the legislature introduced a resolution which 
in effect implied a lack of confidence in the piov mciaf ( >ov em- 
inent, which was also Conserratire The resolution was not 
on the agenda and the chairman did not wish to receive it 
The Pienner thereupon rose and placed the Government’s 
position before the conrention 

In case anybody might suggest that there was anv attempt to throttle 
the resolution, I ask that it be read I have not read it myself and I do nol 
know what is m it But after it is read, I ask you to keep this much in mind 
There are certain matters which are purely the matters of Government 
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They & re problems which the Government inust consider and niust decide 
for itself, and, having decidtd, it must lake the full responsible So lar 
as I or the members ul the Go\< rnment are c onc< rned, w e will welcome the 
fullest discussion of in\ or il 1 niiltus ui publu miriest but I must point 
out that when it come* to n. Ulus of s inn il public police we, the Go\ em- 
inent, are the ones who must m ike the dccisi^nt, md who must stand or fall 
by them We must mil do lsmiitu ihi it|||(st 1 c*ponsibilit\ Perhaps, 
even, it nia\ mean that the lime will conn wl t( *n tin people will have to pass 
upon our decisions, but c\m m th it i im. il K the Government which must 
face the answ er 1 

Two >ears latci the stn.c question niose agnm when the 
annual meeting piocceded lo dw'ii" c “in a contentions spirit” 
the Ontario Icmpiinme \cl uid olhei controversial matters 
“If we are not hoc to cl ict He t he policies of the Consei vative 
party,” said one delegate , ‘ v\ In no \vc heie at all?” “Some 
of us object to the policie s of the Omaiio Government,” said 
another speaker, “and now is the lime to talk about them 
If there is to be am uinntnuU in the pait\, we must thresh 
out these points ” A n solution tint these matters could be 
considered bv 1 he meeting was carried although another 
resolution that n commend d ions ‘should be made to the 
Government was dc fi Uul L\< ntuallv, after a lively dis- 
cussion and thiough the combined good olficesof the chairman 
and some of the memUrs of the le frislature, the dissentients 
were calmed down and the conlio A cr ^ was brought to a 
close But in sureeulmg veais the Ontario Conservative 
Association found it wiser to confine its discussions to more 
general public questions, w hie h give ample opportunity for 
speakers to air the ir v n w - w it bout Jin oh mg even an indirect 
criticism of tin ( .o\ e i nine nt 

Annual me < tint's li iv t not lluav s been content, however, 
to confine then icliv dies lo sue h in ilcl forms of bear-baiting 
The Progn-ssi\< ( him rv Him s m W mitoba held their first 
“annual” meeting in right vears in 1940, attended by some 
three hundred deli g lies Manitoba had had for some years 
a coalition Government, supported by the Progressive Con- 
servatives und» r the le.icle islup of £ F Willis, Minister of 
Public Woiks 1 he meeting, despite the objections of this 
Minister and man\ others, proceeded to take w r hat would 


'Toronto Mad j»J Umpire, Nui l‘\ 1021 


'‘Ibid , March 27 1926 
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normally ha\e been a routine motion of confidence in Mr 
Willis as a serious contest for the leadership A rival con- 
tender, complete with a piper in full regalia and supporters 
bearing placards and leading parades around the hall, was 
defeated by a two-to-one vote, but it is rumoured that the 
party leaders were happy to read the clause in the new consti- 
tution whereby a two-year interval could elapse between 
meetings of the Association 

The provincial convention, which is held for the purpose 
of choosing a leader and drawing up a platform, is by far the 
most colourful of the party organizations m the province by 
virtue of its size, the greater importance of its functions, its 
dramatic possibilities, and, most of all, the circus fanfare 
and artificially stimulated excitement which mark its per- 
formances The theatricahsm of the American conventions, 
which is almost entirely absent from party meetings at the 
lower levels, bursts into provincial and Dominion con- 
ventions, although happily showing a little less exuberance 
than is displaced m corresponding meetings m the United 
States 

The idea of cieating a special body to choose a leader is a 
fairly recent importation from the United States, and it is 
sufficiently democratic on the surface to make its sta} a long 
one The practice has not >et, however, w r on complete 
acceptance m all provinces, although there is no doubt that 
it is now so firmly entrenched that any other method of 
choice is in danger of being regarded as exceptional The 
earlier method, which was used in all prov inces, was for the 
party members of the legislature to make their own choice, 
although as the convention idea gamed ground, thcic was a 
tendency to adopt half-way measures Thus in 1925 the 
Conservative leader in Nova Scotia was chosen at a joint 
meeting of the provincial party executive and the candidates 
nominated by the party for the coming election , and m 1929 
the Liberal leader in British Columbia was chosen by the 
Liberal members-elect and approved by the executive of the 
provincial Liberal Association In 1911 m Ontario the Liberal 
members notified the meeting of the Reform Association of 
the resignation of the leader, but the Whip “made it clear 
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that the message he bore to the meeting on behalf of the 
legislative contingent was given as a matter of courtcsv and 
was not by right M1 Later the same group reported to the 
Association that it had offered the leadership to Mr N W 
Rowell and that he had accepted 

The choice of a leader bv the part} members in the legis- 
lature had definite merits The members had an active sense 
of responsibility m the matter lor the} were themsch es most 
closely affected b> the leader’s ability to perform his func- 
tions If he pro\ cd competent, he probably became Premier, 
if not, he could be quietly asked to resign and make way for a 
successor similar]} chosen His talents had alieacly been put 
to the proof in the legi&latuic and partv councils where his 
colleagues could judge their quahtv , and while wire-pulling 
and manoeuv ring lor support wcie not absent, these were not 
reinforced b} the demagogy and luck which often influence 
to a substantial dcgicc the choice b\ the present method 
There is certaml} no assurance that the use of a con- 
vention will enable the pail} to institute a new system of 
democratic conti ol b} bieakmg aw a} from the official or 
semi-professional element In most instances it is the steady 
party worker and the patronage hunter who loiin the main- 
stay of such meetings Responsibiht} for pait> policies and 
decisions is thus fiequently lilted horn the shoulders of those 
who should bear it, the part} leadeis, to those of the con- 
vention, which in no uj} can be consiclcicd to ha\c responsi- 
bility in any real sense at all The late John \Y Dafoe in 
his biograph} of Sir Chfioid Sifton stated substantially the 
same argument as follows 

Sir Clifford knew enough about con-\ cnUons to know that unless public 
opinion was Mgorouslv stined up the comention would iall under the 
control of the official element in the pirt\ In thcorv , the holding of a 

party convention returns the control of the partv as to policy and leadership 
into the hands of the rank and file, in prictice, it often means an oppor- 
tunity to get an apparent endorsation from the rank and file for leaders and 
policies that are ripe for retirement This perversion is possible owing to 
the manner in which delegates from the polls are usually chosen — not by a 
public gathering of electors, but by slimly attended meetings of the local 
party associations, winch are usually made up of workers and members who 
are keenly interested in the party A party convention, unless care is taken 


1 Toronto Globe, Nov 1, 1911 
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in the election of delegates, is apt to reflect riot the opinions of the great 
mass of \oters, but the wishes and purposes of the ultra-partisans — the 
“hard-boiled" practitioners of the political game 1 

Moreover, although a convention is expected to make 
decisions on two exceptionally difficult matters, each calling 
for careful consideration, the weighing of \anous alternatives, 
and the exercise of dispassionate judgment, neither the 
qualifications of the delegates nor the conditions undei which 
they must work are at all adapted to the tasks in hand 1 he 
time and facilities for gaining information which arc at the 
disposal of the delegates are v ery limited, some, at least, of 
the candidates are frequently unknown to mam of those 
present, the feverish sunoundmgs are almost certain to 
leact unfavourably on the delegates' capacity to make wise 
decisions, and theie is always a danger that the comcntion 
maj- be rushed ofi its feet by the emotionalism of the moment 
Thus arguments concerning party repicsentative democracy 
cairy but little weight when applied to an over-w tough! 
crowd of 1,500 people trying to transact business of this 
nature and lmpoi lance m the space of a few horns of li antic 
activity Demociatic oiganizations, like other human insti- 
tutions, need to be gr\cn suitable conditions in which to 
perform their functions, and by no effort of the imagm Uion 
could the party comention, proMncial or national, be 
consideicd suitable 

1 he piovmcial comention (as distinguished fiom the 
meeting of the provincial association) is not called at stated 
intervals, but only when there is a leader to be chosen, and 
the custom has been steadily growing that a comcntion 
should be held to confirm or reject an\ leader w ho has b< en 
chosen by any other method The distinction is theiefoic 
drawn between the leader in the House or legislatuie and the 
pro\incial leader of the party, the former being the choice 
of the party members of the legislature only , the latter of the 
comention or representatrve body of the party Thus in 
1920 after Mr T D Pattullo was chosen House leader by 
the Liberal members of the Legislative Assembly of Butisli 
Columbia, it was carefully announced that “the executive of 

'John \V Difut Clifford Sifton, pp 414-18 
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the British Columbia Liberal Association will assemble m 
Vancouver to consider the question of the peinianent party 
leadership, which is a matter entire! \ apait from the choice 
of a temporary chief to guide the Opposition ,ri 

It is, of couise, usual lor the House leader to be subse- 
quently appro\ed by the con\cntion as the head of the party 
An interesting case arose m Ontano m 1042-3 AJr Mitchell 
F Hepburn had lctired horn the Premiership and had 
advised the Lieutenant-Governor to send for Mr G D 
Conant although the latter had not been chosen b\ e\cn the 
Liberal members of the House So gicat was the general 
dissatisfaction among the Liberals thiougliout the pio\mce 
that they demanded a comention 2 to make the choice , 
and, when the meeting was held, the mantle did not fall on 
Mr Conant In Ontano and in some of the other provinces 
the fact that a party Icadci has not been chosen by a 
convention is now a definite reproach w Inch can be adequately 
answered m onI> one wav — approval bv a convention called 
for the purpose 

The responsibilitv which a Icuriu, who his been ouginally 
elected by a convention, owes to another convention is not 
vet clearly established Ho will undoubtedly feel that if he 
resigns the leadership, nobody but a convention can accept 
the resignation f but only the most acute dissatisfaction could 
cause a convention to be called to foice him out Open 
hostility to Premier Anderson m b i skat chew an led to the 
submission of his resignation to the Conservative convention 
in 1933 as a wa) oi ck turns.’ ih< jmtv an , and he was there- 
upon re-elected bv the convention with enthusiasm An 


'Victoria linns, Jin 1'*, 1 ' 

2 Both riding uni ugininl v>six_i llioiis \\<ic in=lrun cnlM in Ini vim; tins 
convention summoned lor one isscKiUion alter another pissed resolutions 
demanding such a mu lint; 

a “Hc [Mr II II Dev n t] was chtn.cn not In tin me mbers House Leader, 
but by the delcgitcs to the (oimnlion of I'll '1 as the oflici il rluei ol tnc party 
throughout the province Jle niiv t itc I he ground that om\ a convention ol 
the party can wilhdi i\\ the responsibility 1 ml upon him, and that until a con- 
vention decides the issue he nnisl unrein at the he id of the provincial organi 
zation and retain the position of T ulnmentan 1 1 teli r " Toronto Globe, Julv 2, 
1920 (editorial! Mr Mitchell Ilcpbuin resigned the Pienucr hip of Ontario in 
1942 (his party being st ill in othce) but lie did not relinquish his leadership of the 
party until a provincial convention formal!} met the following jear 
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effort to a\oid this awkward situation appears m the Ontano 
Progressive Conservative constitution, for it pro\idcs toi the 
calling of a convention only "upon the death 01 retirement” 
of the leader, and it would thus seem to be impossible to call 
such a convention in order to compel the leader to lesign 

The Liberal provincial convention m Ontario has no h\cd 
personnel, but the most recently held meeting m 1947 was 
composed of precisely the same delegate and ex-officio groups 
as the annual meeting of the provincial Association, with the 
addition of the members of the Management Committee, and 
the officers of the women’s and young people’s clubs in the 
province — about 9GU m all 

The Progressive Consenative provincial convention is a 
larger and more diversified body It includes all delegate 
members, 1 ten additional delegates from each provincial 
riding (preferably five men, three women, and two jumois'f, 
ten alternate delegates from each riding, and mnetv special 
delegates "to be nominated bvthe executive committee ” The 
total membership is about 1,670, of whom 1,260 come fiomthe 
riding associations , l,2b0 alternate delegates mav also attend 
The most interesting feature of this arrangement is the ninety 
unattached delegates These, while they may be chosen to 
sit and speak for some special interest or activity aie, of 
course, quite unrepresentative in the sense that the other 
delegates have a repiesentative party character The Con- 
servative party has also followed the same piacticc m its 
national convention, while a Conseivative convention in 
Quebec in 1929 even gave special representation to the time 
universities in what must be assumed to have been a desper- 
ate attempt to present an appearance of wisdom and piofound 
respectability - 

Aside from these and a few other minor diffeiences, (he 
composition and proceedings of provincial conventions of 
the major parties m Ontario are virtually identical The 
tasks of the provincial convention, as already stated, are tv o 
to approve a platform for the party and to choose its leader 

l Supra p 536n 

2 The nearest Liberal equivalent was the seating at a recent piovinria 
(Ontario) convention of the editors of Liberal daily papers and ‘two kga 
experts" for unexplained reasons 
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The convention appoints a resolutions committee to draft 
the platform, but most of the constructive voik will have 
been done before the convention opens, eithci by individual 
effort or by another committee chosen by the executive for 
that purpose The ndmg conventions may suggest reso- 
lutions to this committee, but there is no obligation for it 
to transmit these to the convention, although, of course, 
amendments or new resolutions mnv be offered by any 
delegate on the fiooi w hen the pioposals come up for approval 
Any prehminaiy thought and study w ill obviously tend to 
produce proposals which aic not onb carefully drafted but 
which will also prove practicable and likely to gain general 
acceptance The consideration given the platform m the 
convention itself depends cnluelv upon circumstances, the 
chief of which are, first, w hclhcr the com ention is of the same 
party as the provincial Government, and second, the extent 
to which the convention is absoibcd in the companion task 
of choosing a leader Thus, three recent conventions m 
Ontario followed thr< c diflcicnt pi occd urcs in one, the plat- 
form was discussed at considerable length on the floor, m 
another, the platform w is vutually ignored “so as not to 
embarrass the new leader’’ who would also become the 
Premier in a tew weeks, and m the third, the excitement over 
the election of a leader was so intense that every resolution 
as it came from the resolutions committee was declared 
carried unanimously without am discussion whatever 

While the convention is nllcd for purely provincial 
purposes, the paitv r< prcscntaliv ( s w hose interests lie largely 
in Dominion politics do not and aic not expected to remain 
aloof Members m the Dominion Paihament and defeated 
federal candidates are given seats, and they may form a very 
powerful group I low openly they may tiy to influence 
proceedings will depend on the special conditions at the time 
Thus m 1930 Mr Mackenzie King sent a message to the 
Liberal convention at Toronto advising the delegates against 
any course which would tend to confuse Dominion and prov- 
incial issues, and adding that with this m mmd he had 
decided to stay aw ay' from the meeting Despite this request, 
the convention unanimously passed a resolution disapproving 
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of Mr Bennett’s actions and proposals at the recent Impen.nl 
Economic Conference Another Liberal con\ention m 1041 
was honoured by the presence of no less than eight Dominion 
Cabinet Ministers, and it is rather difficult to suppose that 
this participation m the selection of a pro\incial leader was 
calculated to carry out the “will and wish of eter> member 
of the federal Parliament that the convention should not 
experience restraint of any kind, but carry on its proceedings 
with a sense ol utmost fieedom in the direction of sane 
policies and atoidmg extremes’’ 1 The fact was, of course, 
that m 1943 the Dominion Cabinet could not ha\c regarded 
with equanimity the selection of a leader who might pro\e as 
uns> mpathetic to the policies of the Dominion Go\ eminent 
as Mr Hepburn had proved to be in the preceding teais 
Ottawa had, in effect, its candidate for the Ontario leaduship 
and it v as prepaied to back him to the limit in the com cntion 

The choice of a leader is the main purpose of the con- 
tention Rigid rules are laid down to pretent an} one 
candidate from gaming an unfair adtantage 1 hen names 
are formally submitted in writing, nominating speeches aie 
usuall} made, the candidates themseh es are allowed to speak 
for a specified time, and the contention makes its choice b\ a 
series of seciet ballots, usually with the protision that the 
lowest man drops out after each ballot until one candidate 
has reccitcd a majority of the totes cast The lust ballot, 
howeter, is frequently decisite, for it has be come common 
for candidates whose chances are doubtful to withduw at 
the tery last moment before the balloting begins and thus 
make the majority immediatel} possible 4 he candid itts 
Land, in Consertatne contentions, the delegates also) aie 
formal!} pledged to accept and support the choice, and the 
leadership is thus always offered bv a unanimous tote of the 
cont ention 

This bald account gites no hint of the tense excitement 
that runs through all these pioceedings which are leminisccnt 
of both a revital meeting and a football game Etcn betoic 
the comention opens there is a great display of actitity in 
the lobbjing for support, the pi it ate conferences, the making 

‘Mr Mackenzie King s statement to the 1930 convention, Foronto Globe 
Dec 17, 1930 
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of plans of strategy the bargaining for \otes, the attempts 
to estimate the possible portion of watering delegates after 
the first ballot, the receptions m the mal commit tee -100ms, 
the hand-shaking and back-slapping by the candidates them- 
selves who wander about the lobbies m an atmosphere of 
forced geniality Prottt gills are at the registration desk to 
bring to the con\ention an atmosphere ol sweetness and light, 
buttons are issued be inng the pictures of different candidates 
surrounded by inspiring slogans, elcctuc signs spell out more 
reasons for giving support to this or that mal contestant, 
pipers m fall dress (who for some obscuie reason are now 
considered indispensable at ant important party comention) 
play the bagpipes and parade around the corridors, and an 
electric organ produces soothing airs m the comention hall 
when proceedings promise to get out of hand 

There are in attendance delegates from the city, who 
appear to be tcr\ much in then clement, delegates from the 
country, who appear to be teiy much out of it, and women 
delegates, most of whom do not feci quite at ease in this 
troubled environment There aie delegates of distinction- 
Cabinet Ministers, hockey players, members of the legis- 
lature, champion swimmers, majors, ree\es, and others no 
less noted, there arc delegates whose political past is so 
distant that the'v aie unknown to the great majority of their 
fellows, there are delegates bom the young people's clubs, 
who are plainly impressed with the gratilt of the issues and 
the great decisions they will be called upon to make within 
the next forty-eight hours 

The making of speeches is mteimmable The temporary 
chairman delncrs a short speech, the permanent chairman 
delivers a longer one, the ma\or of the city welcomes the 
convention in a few caieful sentences, prominent members 
of the party, under one pretext or another, gite long addresses 
“key-noting” the contention and arousing the delegates to 
an appreciation of the impoitance of the occasion Speeches 
are made on committee reports, speeches are made on the 
platform and on other xesolutrons, then followthe nominating 
speeches, and then, at long last, the speeches of the rival 
candidates, each being receited with wild demonstrations of 
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enthusiasm The ballots are cast, and the leader is finally 
chosen He thereupon delivers another speech, the delegates 
give him an ovation, the photographers take endless pictures, 
the leader and his 'wife receive the delegates, and the con- 
vention is brought to an end by the me\ itable banquet 

(5) The National Organization 

The permanent Dominion organization of the Liberal 
party is known as the National Liberal Federation, a name 
which appropriately suggests the loose connection between 
Dominion and provincial party activities The membership 
consists of elected representative members from the prov- 
incial associations, all Liberal members of the Dominion 
Parliament, and sustaining members who may wish to join 
as individuals without a vote The executive is made up of 
ex-officio members, such as, the President, National Leader, 
Secretary, National Director, presidents of the Young 
Liberals and the Association of Liberal Women, and others, 
and elected members, who are so chosen as to give represen- 
tation to all sections of the Dominion The Federation meets 
annually, but it is a private and not a public session 

The general purpose of the organization is to co-ordmate 
the effort of the Liberal party throughout the Dominion It 
maintains a permanent staff, headed by the National Dncc- 
tor, which distributes literature, raises and allots funds, 
assists the women’s and young people’s organizations, and 
keeps in close touch with the party’s headquarters m each 
province One of the chief functions of the annual meeting 
is to pass resolutions on policy and to exert pressure on the 
federal members to adopt and implement those policies on 
which the Federation believes it can speak for the party as a 
whole A resolutions committee meets m advance of the 
general meeting, considers proposals submitted by riding and 
regional associations through the provincial body or by its 
own members, and brings these to the attention of the Federa- 
tion Measures passed by this annual meeting are transmitted 
to the Liberal members m Parliament m the form of recommen- 
dations, and they may then become a part of the official 
programme of the party, and, if the party is in power, of the 
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Government Thcie is, however, no hard and fast obligation 
or sanction to compel the Cabinet 01 members of Parliament 
to implement these proposals, but the moral pressure is far 
from inconsiderable and will most certainly ensure a careful 
consideration by the caucus Family allowances, for example, 
made their initial appearance in Libei al policy by this route, 
although they did not at first receive the support of a majority 
of the Liberal members of Parliament 

The Federation also acts as a useful liaison between the 
parliamentary group and the paity throughout the Dominion 
and it can keep the former m touch with general trends in. 
public opinion It thus becomes to some degree a committee 
of party grie\ances, and it promotes at all times, and par- 
ticularly when the party is m power, the frank interchange 
of views between the leading party members and the Cabinet 
and parliamentary gioup Again, however, the influence of 
the Federation is moial onh, and there is no threat, save the 
necessity of maintaining party haimony and w inning the next 
election, which can compel the parliamentary group to follow 
the wishes of the larger body The nature ol this interchange 
can be gathered from the following reference to the 1943 
meeting 

The meetings did not import an\ sentiment acioss the country at large 
that the major war policies of the Go\crnment were either bad or unpopular 
It should follow then that the meetings will not be lollowed by any major 
departures in policy But ll there w as sitisl action as to policy in its broad 
outlines, there was also some prettv plain talking inside the family about 
the administration ot some ol them, and it is no secret that some of the 
Ministers mainly concerned found themselves on the defensive before the 
meetings were o\ er 

So far as can be learned, the Liberal pnrtv moguls did not hear much 
to concern them regarding the organizational activities of the Conservative 
party under Mr Bracken s leadership, although reports from Ontario were 
unanimous that Premier Drew was handling himself with skill and dis- 
cretion and that the public was favourably impressed at the start made by 
his Government there The CCF at the moment is considered 

the major threat Here the meetings had to consider what wartime tactics 
should be employed against active opponents who had used their position 
of irresponsibility to make stacks of political hay while the sun shone 
their w ay 1,1 


1 Winnipeg Free Press, Sept 29, 1943 
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The Progressive Conservative central organization (re- 
built m 1943) bears in all essentials a marked lescmblancc to 
its companion body m the Liberal party In its composition 
it stresses less the parliamentary group 1 and relics slightly 
more on representation from the provincial and territorial 
associations, but its functions are substantially the same, 
and its relations with other party bodies are likewise con- 
sultatn e and advisory It also maintains a permanent stall 
at Ottawa Its annual meetings are devoted mainly to the 
enunciation of a party programme, anel the Conscrvetne 
position as the chief opposition party has enabled it to pro- 
nounce very freely upon topics ranging from price contiol 
and old age pensions to the annexation of New foundland It 
has the power — presumably the exclusive power — to summon 
the national convention of the party 

But there are unmistakable signs that both Liberal and 
Conservative parliamentary authorities are becoming in- 
creasingly perturbed about the capers of this latest offspring 
which pionnses to become lor each a family troublc-imker 
In 1947 the resolutions of the Liberal Federation vvcie buried 
for three weeks belore being given to the public, an mtei sal 
which was presumably devoted to their revision and possible 
emasculation by the parliamentary members \\ lien the\ 
finally appeared, even so sturdy a Liberal paper as the 
Winnipeg Fne gave only half of them m any del ul 

and the report was tucked away on page 24 of the paper — a 
treatment which showed either alarm or contempt for the 

f&TVRcl! Libs' i 1 iigi , ic 5 'L CIj u lTCii 1 O'/ Libs 1L1 nD c?i' ^ ? a < l > 

The Progressive Conservative Association in 1947 passed 
resolutions which did not seem to be particularly staitling 
in any way, but they apparently caused consternation at 
Ottawa For although the party had all the scope in these 
matters which comes from being in opposition, the lesolutions 
were advanced with the astonishing proviso that there was 
no intention of committing the whole party membership to 
the Association’s proposals The meeting, it was added, was 

1 Onlv fourteen members of Parliament, chosen by caucus, aid l. osu 1 Voi c , 
chosen b\ the Senate caucus, aic on the evtculrve which totals one hundicd 
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not a policy-making convention, because its sessions were too 
short to permit of adequate rcseaich, consultation, ind 
consideration \\ In the national party organization should 
waste its time in parsing lesolutions which have no official 
character and which am party follow ei or leader can disown 
at any time was not explained, but the statement almost 
certainly indicates a glowing uneasiness on the pail of the 
parliamentary group at the prospect of having its hands 
forced by a rival pm tv boch 

The national convention is a special and irregulai manifes- 
tation of party activity called togethei either to construct a 
platform, or to plan lor the paitj oigumz.ition m the Do- 
minion, or to elect a party leadci, 01 to do all three Its 
future, like that of its moie luimb’e lelation in the ptov mces, 
is apparently assured I he major parties, howcvci, ha\e 
held only five national conventions in Canadian history, and 
these have been spread o\cr a pc nod of moie than fifty years 
two Liberal conventions (1S93, 1910; and three Conservative 
(1927, 193S, 1942; Indeed, it might even be said that there 
have been only lour b\ modem stand irds, foi the convention 
of 1893 performed only one ol the above functions, the dis- 
cussion and adoption of a platform In anj event, to the 
Liberals belongs the questionable honour of beginning the 
practice, if not in 18<J3, then in 1910, when in a resolute 
effort to rehabilitate the shattcicd foi turns of the party and to 
choose a successor to Sir \\ llhul Laurici they called upon all 
members to unite in suppoit of the cause of Libei ahsm The 
results in terms of piactical politics weie as encomaging in 
1921 as they had been a qunter of a century before, and the 
value and prestige ol national conventions were greatly en- 
hanced by the convincing manner in which this one had 
apparently passed the test at the polls Post hoc ergo propter 
hoc mav not canv conviction in an argument, but any 
political party will gladly accept the sequence of events and 
forego the logic 

The Conservatives for many ycais had little liking for or 
confidence in national conventions, although m 1910, at what 
appeared to be a very low point in their fortunes, Mr Borden 
succeeded in securing party consent to a meeting as a source 
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of inspiration and a means of bringing the party leaders m 
closer touch with their followers The early Liberal con- 
vention furnished the encouraging precedent “The Libei al 
party was never so strong,” ran an editorial in the Toronto 
News, “as du&ing the three >e?rs immediately following the 
famous convention of 1893 It had ideals worth fighting for 
The leader and his aides stood upon firm ground and laid 
about them in an ecstasy of bludgeoning They knew the 
temper of the reserves 1,1 The proposed convention, how- 
ever, w as for a variety of reasons postponed , and the elcctmal 
success of 1911 temoved the most urgent inducement for a 
Conseuative meeting 

Mr Borden had been chosen leader of the Conser\ati\e 
party in 1901 by the usual method ot a caucus of Consen ati\e 
senators and members of Parliament On his retirement in 
1920 his successor w as selected by a curious system w hich w as 
apparently invented for the occasion by Sir Georec Foster" 
Each party member of the Senate and House oi Commons 
submitted, as his suggestion, a list of names in order of 
preference with the reasons for his choice attached, and Sir 
Robert Borden, having considered these carefully and con- 
sulted with his Cabinet, was then to make the selection 3 
After much difficulty , frequent discussions w ith Conscrv ativ cs 
outside as well as inside Parliament, a serious divergence of 
views between Ministers and members of Parliament, and 
the refusal of the position by one candidate, Sir Robert 
finally selected Mr Arthur Meighen, who in a few davs 
became Prime Minister 

On Mr Meighen’s retnement in 1926, his resignation 
was accepted bj a “Conservative Confeience” of senatois, 
members-elect of the House of Commons, and defeated 
candidates, and a temporary successor, Air Hugh Guthrie, 
was chosen to lead the party m the House The disastious 
reverse which the Conservatives had just suffered in the 
election and the contrasting success of the Liberals (who had 

1 Toronto Ntws, Oct 0 1000 (editorial) 

2 \\ S Wallace, Memoirs of the Rt Hon Sir George Foster, p 20 ') 

3 \ detailed account ot these different methods of selecting Conscrv alive 
leaders is given in R MacG Daivson, Constitutional Issues in Canada, jgoo ji, 
pp dSO ( J7 
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used the convention system m 1910) cominced the majority 
of the conference that some grcaici effort should be made to 
identify the Conseiv ative partv as a whole with the selection 
of a new national leader The obvious wav to Tchie\e this 
end was to hold a national congress of the party The call 
was accordingly issued, and the first Conservative national 
convention assemble d at Winnipeg in 1927 Mr R B 
Bennett was chosen leader, and the next election relumed 
the Conservatives to power Once again a convention had 
been followed by victoi) 

But the system was not mlalhble On Mr Bennett’s 
resignation, another Conservative national convention met 
m 1938 and selected Dr R J Manion as his successor, only 
to see the paity meet vniual annihilation two years later 
After another singularlv unsiicct sslul experiment with a modi- 
fied version of the old system o 1 choice by Conservative 
politicians the partv in 1942 tinned once more, though with 
some reluctance and little confidence, to the national con- 
vention Again the convention’s choice was not able to lead 
the party into office, although its fortunes noticeably im- 
proved In short, lecent expci lences with conventions, if 
tested by election results., have been, at worst, discouraging, 
at best, inconclusive which, indeed, is scarcely surprising, 
in that the victories which followed the early conventions 
can be readily explained by cuncnt political conditions and 
trends It is probablv an accurate statement that neither 
Liberals nor Conservatives have accepted whole-heartedly 
and with genuine conv iction the svstem of choosing a national 
leader by the convention system Most people believe m its 
efficacy as a vote-gettet and a rousei of enthusiasm, but this 
belief is tinged with a definite lack of confidence in the 
reliability of the conv cntion’s judgment on men and measures 
Nor is it possible with the present loose party’ organization 
and over so wide an area to "manage” the meeting and bring 
it under any kind of effective control, although Mr Meighen 
was apparently the chief instrument m securing the choice 
of Mr Bracken at the Conservative convention m 1942 
The practice of making selections by the convention method 
is not likely, how cv cr, to be repudiated for some time to come , 
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for to do so would be to show an open preference for n re 
stneted method of choice rather than for one based on the 
representative and, so it is usually beliexed, the democratic 
principle No party will willingly expose itself to the re 
proach that it is afraid to trust the judgment of its own 
representative convention 

The usual broad similarities occur in the com entions of 
the two major parties as well as the usual minor ■variations 
Inasmuch as the last Liberal national convention is <wer 
twenty-five years distant and the Conservatives have held 
three of these meetings within a fairly recent period, the 
Conservative precedents are likely to prove the more de- 
cisive, and the following account is therefore based in large 
measure on them Space does not permit an> extensive 
description of these gatherings, and only some of the most 
prominent features are indicated below 1 

The composition of the national convention is bound to 
be varied and complex, for it is highly desirable to hive all 
elements m the part} represented 2 There has, however, 
always been a decided tendency to provide gcnerousl} loi 
the official section of the party, the members oi the Dominion 

excellent account of the Conservative national convention of 1912 is 
givrnbyj \V Ltdcrle, 1 National Party Conv entions Canada Shows the Vv a\ , 
Southwestern Social Science Quarterly, Sept , 1944, pp lib S3 

Mhc delegates to the Conservative national convention of 1942 were ap 
portioned as follows 

(1; Ex-officio delegates (a) Conservative Priw Councillors, (b) Conseru 
tive senators (c) Conserv ative members ol the House of Commons ( d i members 
of provincial legislatures who were supporting the federal Con«crvime puitv , 
(c) provincial Conservative leaders (f) numbers of the national convi mum 
committee and chairmen oi the subcommittees ol the national convention 
association 

(2) Delegate' at-large (a) as many dclegates-at-large Cron e\J\ f) ovine 
as that province had federal constituencies, thest being selected bv the pi o'- inci l 1 
associations at large with the aim of representing leading activities su< h i- 
celucalion, press, labour agriculture, professions, business, etc (&) delegate ^ 
at large irom Xoung Conservative Associations, nine from Ontano, nine from 
Quebec, three from each of the other provinces, at least four, four and one ol 
t ach respectively being a young woman, (c) an unhxcd number ol tppiienlN 
dubious antecedents, who were given credentials as delegvtes-at-U r ‘ge ( Ibese 
had not previously been associated with the Conservative party, but wcic 
expected to be ready to unite "for the utmost vigour m prosecution ot the wai 1 ' 

(3) Riding delegates (a) three delegates from each federal riding and si, 
from each two-member federal riding , ( b ) an equal number ol 'llurnale 
delegates 

The above gave a potential voting membership of around 1,200 Over 90(1 
voting delegates attended the meetings Toronto Globe and. Mail, Oct 7, 1942 
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and prov incial, Cabinets and legislatures The practice not 
only grves these members a large number of seats but it 
places them, because ot their ( vperience, broad acquaintance, 
prestige, familiarity with the issues and candidates, and other 
factors, m a position where they can exercise a great influence 
over, if not actually dominate, the con\ention 1 But this 
group, based as it is on ten legislatures acioss the Dominion, 
is far from homogeneous, and dissension, if it should arise, is 
not as likely to appear between official and non-official 
sections as among the political leaders themselves The 
presence and influence of this element can, however, scarcely 
be regretted, they should represent much of the practical 
wisdom of the party and they certainly constitute the most 
responsible members, for their futuie lues and conduct Mill 
be in large measure determined by the decisions of the 
convention 

The strong official element, however, will inevitably 
weaken the influence of the ordinal y p Tty 01 riding delegates, 
and this is accentuated by T the inclusion of the two groups of 
delegates-at-Iarge, 2 (a) and (c) above, whose presence at a 
party comention can scarcely be justified on representative 
grounds The invitation to Ihe “vvin-the-war” group, 2 (c), 
was a measure designed to meet exceptional circumstances, 
but the giving ol ic presentation to “leading activities” has 
been used before by Conservative although not by Liberal 
conventions Neither party has apparently considered the 
possibility of apportioning delegates on a basis of party votes 
cast, though the ex-ojficio representation will indirectly 
accomplish this to a limited degree 

The resolutions which are passed by the convention and 
which constitute the party platform are drafted and con- 
sidered with care Any party association may send in 
suggestions, and a resolutions committee is appointed and 
at work some days before the convention assembles, sorting 
out the proposals and preparing the material for consider- 
ation by the convention committee on resolutions and the 
convention itself Thus the Conservative convention of 
1942 had a resolutions committee of lb7 members which was 

'The members of Congress who attend national conventions in the United 
States are an influential group, but they are relatively a small part of the total 
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divided mto six sub-committees on different subjects These 
considered oxer a thousand suggested resolutions The 
committee eventually reports to the contention, and the 
platform it proposes is debated and passed, item by item 
In many instances, this approval is cursory and largeh 
formal, but in others, the discussion may' be keen and 
amendments may be moved and in rare instances cirncd 
The recent tendency has been to draft long and compre- 
hensive resolutions which lend themselves neither to elective 
debate nor to ready modification Moreover, in all con- 
ventions, the delegates are very much more interested in the 
election of a leader than in considering a platform, and it is 
therefore impossible to count on anv very prolonged con- 
sideration with the election pending The real platiorm- 
muker thus becomes in large measure the resolution* com- 
mittee, and a genuine effort is therefore made to have it 
both large and representative of all interests and geographical 
areas 

The election of a leader bv the national convention 
follows with substantial exactness the procedure already 
outlined for prov mcial conventions engaged on the same task 
The Liberals in 1910 did not allow the candidates to speak 
in their own behalf, but the restriction was made almost 
meaningless by the candidates being given an opportumtv 
to display their wares in the discussion on the proposed 
resolutions The Conservatives, however, have chosen to 
follow the more common and straight forw aid practice of 
allowing the candidates to address the convention under a 
strict time limit The election is made by secret ballot — a 
vast improvement on the American open dcclaiations bv 
states — and the balloting proceeds until a candidate recciv cs a 
majority A substantial number of delegates aie usuallv 
pledged m advance, but there is nothing to show that this 
is a serious restricting influence m enabling a convention to 
come to a decision The same external aids to emotion and 
general enthusiasm are present as m provincial conventions, 
and in the 1942 contest one of the candidates did his part bv 
collapsing in the middle of his address The same prettv 
girls (on these occasions, both French and English) register 
the delegates , the same kilted pipers (but m greater numbers) 
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play the same inspiring: ans, the same rousing- speeches 
(although ranging o\ cr a wider area) go on and on intermina- 
bly One impoitant tarntion, however, occurred in 1942 
war shortages compelled the abandonment of the dinner 
The atmosphere of the con\ention is, however, best given 
by an e> e-vvitness, and the follow mg is a newspaper account 
of the concluding stages of the election of Mr Mackenzie 
King at the Liberal convention in 1919 

The decisive vote was cist and the electric period of waiting begun 
There remained a tag end of resolutions to be passed and orators bellowed 
and perspired in the faces of an audience that was thinking oi something 
else The great majoritv was jammed in the corridors, coatless, panting, 
eating messv ice cream cones, sucking at pop bottles through straws and 
talking, talking intenninabh Here and there a woman delegate, uncurled 
and damp, talked prohibition or wand ucd through the crowd The heart 
of the assembly was m the Ontario committee room where the scrutineers 
were translating the will of the assemblage into figures Outside, a brass 
band performed amid the dust unregarded 

There were half a dozen false llamas Buists of tired cheering from the 
main hall caused a stampede through the n irrow side entrances But bit 
by bit the big hall filled as the time diew near Brown, of Alberta was 
making a rousing speech when the time came, but lie might as well have 
been making it in Cree in his native province, lor all the attention he was 
getting There was onlv one tiling the audience cared about, and that 
thing was being rushed in bv the door in Iront of the Quebec delegation 
Brown swallowed his peroration and hustled into the background, and a 
hush fell over the gre it crowd as Premier Stewart of Alberta stood up with 
the fateful paper in his hand There w is silence till Air King's selection 
was announced, then pandemo lium broke loose Mr King had no reason 
to complain of his reception is leider Theie mnv have been a lack of 
abandon in the Ontario chet rs but Quebec and the \\ est made up for it It 
had to be done all over again when the figures were given 

Then came one of the re ilk nieest incidents ol the convention, the 
motion by Mr Fielding that the election be made unanimous While it is 
the customary thing to do that it takes reil e,rit, and an innate sporting 
spirit to do it, as Air 1 icldmg did it f miucMiunahk , he would have liked 
to crowm his long career with the gaate ,t honour Ins party had to bestow, 
but there was not a hint of bitterness, not a shadow of anv thing but whole- 
souled sincerity in his short, m ink but graceful speech Mr Graham 
followed, back in his old lorm, mentally debonair as ever, equally eager to 
offer his services in the ranks 

Mr King’s speech was adequate and careful, nicely appreciative, duly 
modest He omitted nothing, he said nothing he should not have said He 
perorated effectnek He did not get across quite as completely as in his 
speech of the previous night when he was lighting lor the prize he had won, 
but the speech he delivered was quite satisfactory to his audience, or at 
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least to that part of it which was given to satisfai tion at all 

The convention came to an end, appropriately enough with “God Save 
the King ” Taking the political interpretation ol the National Anthem the 
crowd sang “send him victorious" with especial fervour Thcie \ is a last 
cheer, a stampede to the platform where the successful candidate underwent 
the penalty of greatness bv shaking a multitude of hands, and the Libu d 
Convention of 1919 passed into historv 1 

The choice of the contention is frequently nai lotted bv 
the operation of what Americans would call “avnihlulity ," 
the necessity of choosing not only an able lcadc i , but one 
whose qualities and background are such that he is likely to 
appeal to the toters and secure the return ot his parit to 
oliice Pcisonal integrity is indispensable, but the so-called 
popular qualities hate certainly not been tery conspicuous 
in the leaders chosen in recent ycais Political expel lence in 
the Dominion rather than m the provincial legislature and 
extending oter a long period is not so much sties«cd, it is 
simply assumed, and candidates without it idioly enter the 
contest Racial origin (as between French and Biifsh) is 
unquestionably impoitant, but the significance attached to 
it is apt to turn primarily on the political situation at the 
time of choice rather than on any permanent piinciple 1 he 
folly of attaching too much importance to many of these 
personal factors is best illustrated by the unfortunate fate 
which o\eriook Dr A1 anion He was a thoioughlv likable 
man, he was a returned soldier and an eloquent speaker, he 
was a Roman Catholic from Ontario mairied to a Ficnch 
wife, a combination which might well ha\e appealed to both 
Ontario .and Quebec, yet .^though he was the eh^'ce of jJt 
convention, he led his party to overwhelming dclcat 

The most important single factor in availability today is 
unquestionably the piovince from which the candidate comes 
Too close an association with any province— and particularly 
with some provinces — is a heavy handicap Thus a pro- 
vincial Premier will not only lack the wader Dominion ex- 
perience, but he may have so identified himself with his 
own province that he is as a result disliked in others Pie 
need not, however, be a Premier to have provincial jealousv 


l Moyiireal Star, Aug 8, 1919 
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and distrust rule him out as a serious contender Thus a 
candidate from Ontano hkel> to be ifnder suspicion from 
Quebec and from East and Most is well, although one fiom 
Quebec, particularly if he wuc ol Dntish descent, would not 
encounter nearly the same opposition On the whole, how- 
ever, a Alantimcr or a YWslcinu has the best chance of 
success, and the latter, because ol the size oi the Western 
vote, would recerve a decided prefeicnce li there was much 
likelihood that the We&1 could be induced to gn e its support 
The recent leaning of the 'West in the direction of the minor 
parties, however, has sciioush lengtliened the odds for 
Westerners in the pait\ leadership stakes 

A concluding reflection on the nalional convention sug- 
gests yet another sinulaiitv to the comentions which choose 
the pro\incial leaders Although there can be no doubt 
that the envnonnicnt is most unsuitable, the time tor con- 
sideration deploiabh limit* d, the delegates’ knowledge of 
the contestants frcquentlv midequate, the danger of a 
candidate sweeping a comention oil its hot ah\a\s a grave 
possibility — despite these ind nthu cneumstanccs working 
against success, the selective function oi the national con- 
vention, judged on its it cord, has been astonishingly well 
performed It has, it is tiue, made a choice on onlv tour 
occasions, yet on thieo of these it ha* been equal to its task 
and has chosen men nt outstanding abihtj and character 
One would find it verv dilf'uilt to as^eit with conliclcncc that 
any other method would h i\e given better results 

B The Co-oper viiv i- Common wfvLrii hrnERVTiov Pam 
For a political gioup which pi ides it self upon being “not 
just another pnrt\ but a new ventuit in the technique 
of applied demoerac\,” the Co-operative Commonwealth 
Federation has managed somehow to take on a surprising 
number of old part> chaiacteri&tics, and nowhere is this 
more discernible than m its general oignnization There are 
undoubtedly grcatei dillerences between the organization of 
the C C F and that of the two major parties than between 
the organizations of the major parties themselves, but the 
resemblances m all three aie manv Alter all, the general 
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aim of each is to elect candidates to office by inducing the 
voters to give them v igorous support, and these efiorts must be 
made o\er a given area under certain conditions it is there- 
fore not surprising to find that the general machinery each 
party constructs for this task is very similar It is true that 
the C C F party has insisted on its unique character, as 
indeed have all parties at all times , and it has fitqaentl> 
scorned (again in the bebt party tradition) the inferior 
organization and techniques and spirit of its ri\ als In some 
measure the C C F has been able to demonstrate the truth 
of these contentions, although many of the differences would 
not appear to be nearly as profound or as significant as the 
statements of the party would indicate The C C F , in 
short, displays yet another characteristic which it holds in 
common with other parties, a tendency towards exaggeration 
and wishful thinking It will not be necessary to describe in 
detail here the organization of the C C F part} , but an 
attempt will be made to indicate as briefly as possible the 
major points in which this offers a contrast to that of the 
two larger parties 

The most distinctive feature of C C F organization is 
the pi unary assorted giouping of its members at the lowest 
level, a product of its brief history rathei than of its philo- 
sophy In the early thirties a number of separate protest 
groups and minor parties came together in a coalition de- 
signed to secure more effective political action, but the} 
insisted on maintaining their individuality and making it 
essentially a co-operative endeavour After some >cars these 
separate paities disappeared, but the C C F is still organized 
m local clubs or units (the terms are interchangeable) and 
other organizations, such as trade unions and farmers' 
societies, may affiliate for political purposes In some 
provinces, such as Saskatchewan, this basic organization has 
become very much simplified, and the local units and their 
representation on higher bodies present few if any differences 
m comparison with corresponding groups m the other parties 
It thus appears probable that the present complex arrange- 
ment, which is so prominent a feature of the C C F in 
Ontario, is by no means inescapably identified with the 
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party, but is rather a temporal y scaffolding which will 
disappear as the stiucluro takes peimanent form 

The basic unit ot organization m Ontano is thus the club, 
the members ot which mar be bound togethci by social, 
political, or economic interests Anvonc may join who sub- 
scribes to C C F pnnciples md policies “as set out m the 
national and pro\ incial conventions” (a piodigious achieve- 
ment, if taken liter ilhj. who pus the ice of three dollars, 
and who can pass the sciutim of the proper authorities 
These clubs aie not numcious, although they will average 
several to a constituent \ 1 hus although the C C F polled a 

little less than 400 000 v <>tt s in 1045 in Ontano, its actual 
membership m the picn ince is imputed to be only about 
16,000 But the niembcis aie aggiissivc and hard-working, 
and the clubs act as eilectno centres both for study and for 
propaganda toi the p irt\ politics Ihe great merit of the 
dub is that it has lmn able to meet w ith conspicuous success, 
albeit in a concent i Urd toim, the problem of maintaining 
continuity ot intu* si between < lections The other form of 
membership his noted i hovel is collective, chiefly through 
economic organiz limns, which give support, financial and 
otherwise, to the C L h loi political ends 

The complications <>| this anangement become evident 
only at the hight r h \c Is win n matters of representation are 
invoked I he both mimcdiitek above the club is the 
constituency assoc nition II is composed of the general body 
of members within the in i 'the fedeial riding in Ontario, the 
provincial ruling in S ide it chew m), and these may directly, 
or through cl< cted dr leg it< s, attend the constituency nomi- 
nating convention and t boost the part 1 , ’s candidate for the 
election 1 he club his thus no rights as such m the con- 
stituency oiganizalion tlic dub members simply participate 
as CCF membeis acting m another capacity Both the 
association and the clubs may elect delegates and submit 
resolutions to the piovmeial comention, but the scheme 
adopted must be such is to avoid any duplications The 
affiliated bodies mav send ek legates to both the constituency 
and the provincial conventions, and may also submit resolu- 
tions independently I he purpose and function of the consti- 



562 


THE GOVERNMENT OF CANADA 


tuency association are in general the same as those of the 
corresponding associations of the major parties 

The C C F m Ontario has also set up zone committees 
from the clubs and constituency associations to link together 
local and pro\ mcial activity These are still largely m the 
formative stage, and, as committees, correspond roughly to 
the executives of the district and regional associations ol the 
other two parties A provision in the C C F Ontario consti- 
tution dealing with party municipal associations for the 
apparent purpose of contesting municipal elections does not 
appear to be used at present 

The C C F has also organized a Youth A I ov ement compar- 
able to the young people’s associations in the Liberal and 
Piogressive Conservative parties 

The chief provincial executive body in the C C F is the 
provincial council, which is essentially representative in 
character It is composed of twenty membeis elected irom 
the zone committees, twenty elected by the provincial con- 
vention, one from the Youth Movement, the President, the 
past President (for one year), three Vice-Presidents lone 
repiesenting agriculture, one labour, one neithei of theseh two 
provincial members ot the national council, and the prov incial 
leader — fortv -seven or -eight in all Inasmuch as it is a laige 
and somew hat cumbersome body and normally meets only hv c 
times a year, it appoints an executive from its own number 
to carry on between meetings This executive is composed 
of thirteen members the President, the provincial leader, 
the Vice-Presidents, and eight others The functions of the 
executive and of the council are substantially the same 

The council (and the executive) is chaiged with the usual 
powers of oversight and supervision It has charge of all 
the propaganda of the movement, and the C C F believes 
strongly in the efficacy of the printed and spoken w ord, the 
radio, the mov mg picture, and all other methods for conv ev - 
ing the party message The council publishes a small monthlv 
newspaper, promotes lecture series, and furnishes materials 
for study groups It authorizes campaigns for party funds 
It supervises the work of the paid organizers It holds 
conferences and discussions within various economic and 
political organizations It also conducts research projects 
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Indeed, one of the conspicuous merits of the C C F is its 
belief, which it carries out in practice, in the efficacy of study 
and research as auxiliaries to paity and got eminent en- 
deavour It has appreciated far more than the other parties 
the complexitx of modern economic and social life, and is far 
less inclined to rely on the slapdash methods of its rivals 
who, in matters of this kind, aic still floundering about with 
the techniques of the last century 

A more unusual function gi\en to the council is the power 
to suspend and evpel any person, group, or organization 
offending against an\ of the fundamental principles and 
policies of the C C F A striking and significant element 
m the constitution is the detailed piOMsicn for the expulsion 
of members, this apparently being deemed necessary m order 
to deal effect i\el> with the clanger of Communist infiltration 
There is throughout, howecer, a pronounced tendency to 
look askance at all who are not prepared to accept the gospel 
as revealed to the C C F members in annual meeting as- 
sembled The major parties ha\e always been inclined to 
emphasize consistent party support as the essential pre- 
requisite for mcmbeiship, the CCF, while not by any 
means ignoring pnrt\ rcgulantx , stresses more especially 
belief in the paiU dogmas 

The pro\ incial com cntion, states the constitution, "is the 
supreme g0A,ermng boch m the mo\cnient” m the pro\mce, 
subject to the national CCF constitution and the decisions 
of national com cations Inasmuch as conditions differ so 
widely m the pioxmces, pro\mcial autonomy' is correspond- 
great, and t!nc rea'i -poner — as m tW other p?a tree- 
re sides m the piOMncial body The comention meets at 
least once a year 

The composition of the com cntion has been already gi\en 
m part Ils members attend as delegates from the con- 
stituency associations or clubs tthe numbers determined on a 
basis of total membership), as delegates from the affiliated 
organizations (the numbers sinularh determined), and as 
members of the pro-vmcnl council which was elected at the 
last proc mcial annual com ention There may also be in- 
vited members (without a ■cote) who are piovmcial CCF 
members m the Ontario or Dominion legislatures wdio have 
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not been chosen as regular delegates under one of the above 
categories 

The pro\ racial convention reviews the work of the party 
during the year, receives reports, elects officers (including the 
provincial leader, who is thus chosen each \ear), and con- 
siders and passes resolutions submitted by a constituency 
association, club, or affiliated body, or by the pro's racial 
council These resolutions are forwarded long before the 
meeting, and are printed and circulated for scrutiny and 
discussion among all component bodies at least one month 
before the convention assembles A unit may propose in 
advance any amendment to these resolutions (which is also 
printed and circulated), and may instruct its delegates how 
to vote The prov incial council may submit with the consent 
of a special resolutions committee, appointed by the con- 
vention, emergency resolutions In practice, the convention 
throws itself w ith tremendous zest into the business of passing 
upon these resolutions Its task is laigelv that ot approval 
or reiection, for while many resolutions receive a bncf, 
scrappy, staccato discussion and a very few may be given 
something approaching adequate consideration, the gieat 
bulk of them receive the most summary treatment r \ his is 
not caused by any desire of the convention to shirk the ie- 
sponsibihty , but simply because the party clubs and other 
bodies have already indulged in such an orgy of drafting and 
submitting resolutions that no convention even of super- 
men could possibly spare more than a glance at the wclta r 
which threatens to engulf it r \ he implications of this situ i- 
tion as well as those which spring from other conv cntion prac- 
tices, such as the annual election of the leader and the constant 
surveillance of him and his assistants, will be discussed in 
the following chapter 

1 he national organization of the CCF is vntuallv 
identical, mutatis mutandis, with that of the piovmce ITe 
national convention is composed of the members of the 
national council, delegates fiom each organized fedeial 
constituency with not less than fifty members (evtra delegates 
being given to constituencies with large CCF membership) , 
delegates from affiliated organizations (also depending on 
total membership) , and one delegate from each organized 
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provincial section of the 'South Movement The national 
(like the provincial) council is chosen m part by the national 
convention, and in part by the pro\incial conventions, with a 
member from the national Youth Movement Similarly the 
national executive is composed of the national officers and 
others elected by the national council 

The national convention, which meets every two years, 
is, again, in power and functions in substantially the same 
position as the provincial convention, though operating 
over a widei field The same is true, also, for the council 
and the executive Resolutions come befoie the convention 
from any body which is entitled to repiesentation and from 
provincial councils, mth the same p&ners regarding emergen- 
cy resolutions emanating from the national council , and they 
receive the same pre-convention consideration, and the same 
summary disposal m the convention itself In 1946, for 
example, the convention considered twenty pages of reso- 
lutions, a great many' of which received onl> a nominal 
consideration Even the powci of discipline appears also in 
the national constitution, and an aggncvcd member may 
appeal from the local body to the provincial council and 
convention and hom there to the national council, and finally 
to the national convention 

The Dominion lcadci, who is the President (but not the 
chairman), is chosen even two vears The control of the 
convention over its leader and C. C F members of Parlia- 
ment, however, appears to rest more on trust and genuine 
co-operation than m the provinces of either Ontario or 
Saskatchewan where the provincial orgam/ations are well 
developed The national council sits irom time to time with 
the C C F members in the House ot Commons for the purpose 
of discussing public questions and determining the party 
policy There is little indication that the council is disposed 
on such occasions to assume a dominant role , although the 
resolutions of the national convention arc, m theory at least, 
binding on all C C F members of Parliament 
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PARTY ACTIVITIES AND PROBLEMS 

The preceding chapter on party organization has dwelt 
almost entirely upon its formal manifestations, the wais in 
which the active member is able to participate m the party’s 
meetings and decisions on policy and leadership 1 his par- 
ticipation is by no means unimportant, and it shows even 
sign of becoming more so as the organization d c\ clops and as 
popular expression through part), channels becomes in- 
creasingly common But, as has already been suggested, the 
success of the party in its major task of winning antes and 
thereby attaining office does not by anv means depend soldi 
on these formal committees and show\ gatherings, it tests 
to a far greater degree upon the prosaic labours oi the paiti 
canvassers and field workers and their ability to make an 
impression on the mdrwdual loter The parti is aboic all a 
fighting organization, and while H must be lirmK founded 
on the opinions and goodwill of its members and mud pmi ide 
occasional open demonstrations that it possess pul he 
interest and support, it must also adopt the arnu pinctice oi 
keeping its own counsel on many matters and diiectmg a 
substantia! number of its opeiations in scciet Thus In f ir 
the gicatei pait of the party’s labours in org inizmg the 
constituencies — m piondmg canvasseis, in checking \otei s’ 
lists, in adopting means to get Us supporters to go to the 
polls, m buying \otcs (a far rarer method than is g< nenlK 
supposed), in piocurmg support b) promises of special jobs 
or general employment— is accomplished as unostentatious 
as possible and is entrusted to those workers who thiough 
inclination or selt-inteiest will gi\e the party unquestioning 
suppoit This part of the organization and those who dnert 
and operate it constitute the party “machine,” a name which 
optimistically suggests the mechanical eificienc) with which 
the party is piesumed to delever the vote on election da> 

The reality of this supposed efficiency is ncvci c is\ m 
determine , for while results may be at times imprcssn theic 
is no way of analysing them with any ccrtamt) , md them 
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is an lm ana hie piodilcction on the pait of defeated candidates 
to account for their humiliation b} throning- the blame on 
the unscrupulous and regimented actrwucs of the opposing 
forces The thoroughness with which tii area will be organ- 
ized m the interests of anx pailx will always depend in large 
measure upon the paitx s genual position and the circum- 
stances of the tin e Jf the part) l* stiong in a puiticular 
constituent, the need for thorough oigimzation and effort 
is not urgent, and there will be a tendence 1o direct its atten- 
tion to the more doubtful districts Again, if a part} has 
been long in control of a pioxmcial go\ eminent, it is xery 
likely to ha\e built up an elaborate network of paitx workers 
and mil sen ants who will be able to exert considerable 
weight in an election A compensating factor, hove\er, will 
often appear in that independent xoters dislike a machine 
which works too cfhcienth , and from this nia> come the 
paradoxical result th it a un high degree of organization 
(unless it is kept xen much m the background - ) max bring 
about unpopulariti and defeat 

Inasmuch as all p irtics au reluctant to re\eal the extent 
and nature of man\ of these operations, especially when they 
are on (or oali ) the xerge of questionable practices, accurate 
information is not rcadiK obtained A studx of the opei- 
ation of the Liber il nnchme in Saskatchewan was, how- 
ever, made some a ear. ago ’ and it ma\ he used as an example 
of the waj m which a suongl} entrenched part} is able to 
build up and consci\e its \otmg stiength 

Each constituent m Saskatchewan had its own organizer, 
and each polling sub-dn lsion its own workers while in 
between weie a number of liaison or ‘ ke} ” men who kept 
the organizer inhumed at all tin.i s of the state of each area 
in the constituent Hie xoters weie all caicfullx scanned 
and their political mows ascertained, and s}stematic efforts 
were made to win oa er all doubtful xoters to the Liberal side 
In these and allied endeaAours, the Saskatchewan Liberals 
were szmph following the noimal part} practice, although 

Uiscou Rt d "l he S i'-L iltlii m ii f ibtrU X 1 icKir bcRrc 1020," Cat adiau 
Journal of Eioitomus a i,d Pohl ivil b, 'tie e Kb , 1030 pp 27 40 Forpitromge 
in Ontario, set. Norman \\ nd The Bri-ml Pipers ibid , Feb , 1046 pp 78 87 
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it seems probable that the work may have been done more 
thoroughly than m most parts of Canada The provincial 
organizer, however, seems to have kept in exceptionally close 
contact not only with the organizers m the ridings but with 
all party workers throughout the pro\ incc Any information 
likely to be of -value came directly to his office, and it was 
then relayed by him to those chiefly concerned — usually the 
member or candidate — in the ridings 

The most notable part of the Saskatchewan machine was 
the close identification of the provincial civil servants and 
the work of the civil servants with the Liberal party The 
highways inspectors, for example, were among the most active 
of the party workers, and though they did not often discuss 
politics w ith the voters, they were most sensitiv e to any partv 
disaffection m their districts and were a constant source of 
information for the party authorities Road supers isors, 
sanitary inspectors, liquor store managers, and many others 
were loyal suppoiters of the party and usually eneigetie party 
workers as well Appointments to the service were made, ol 
course, largely from staunch Liberals, public works, espe- 
ciallv roads, were undertaken with a clear eye to partv 
advantage, and contracts were granted in exchange for paity 
suppoit The power of the Liberal machine was eventuallv 
broken, and although the party later returned to power, its 
organization was never as highly developed or as successful 
as in the earlier period An interesting postscnpt occuried 
when the C C F Government assumed office in Saskatchewan 
m 1944 One of its pledges was the elimination of patronage 
and the institution of a merit system, but the pioposul to 
carry this into execution precipitated a struggle with its own 
party organization which demanded that patronage should 
be retained The leason advanced was the natural but fir 
from original one that the old gang had all the jobs and that 
the new Government would find itself thwarted in its work 
by an unco-operative service A reform act was, howevei, 
eventually placed on the statute books 

Party patronage still remains an important adjunct ol 
government throughout Ganada It has certainly not lost 
its appeal for provincial Governments, foi there is not a 
single province in Canada which has a genuinely reformed 
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civil ser\ ice, although several have passed statutes which 
are apparently designed to persuade the simple-minded re- 
former of then w ho IK honourable intentions 1 The Dominion 
service, as noted m an cailjer chapter, is m large measure 
under a merit system, but time arc those in authority who, 
while reconciled to a life of \irtuc, still recall with nostalgic 
satisfaction the old uninhibited days v Inch, w hde undoubted- 
ly troublesome and even at times embai rassing, nevertheless 
had compensating advantages in the constituencies which are 
not easily forgotten 

Closely allied to the part} pitronage system is what is 
known as the “pork bariel,” a kind of luge-scale patronage 
and briber} offered to a conimuiutv m the hope of winning 
support, an appeal to what Piesident Cleveland called “the 
cohesive power of public plunder ” These promises are not 
pledges on matters of general poke} which the party, if 
elected, will redeem, the> are special concessions dangled 
before a particular interest or area m exchange for the election 
of the “right” candidate In an} such bidding, the party in 
power enjoys a substantial adv antage , for it is not only in a 
position to implement its promises, but it can, if it desires, 
spend the money fust and tiust to the collective gratitude of 
the community to re pat the debt on election day “The 
‘pork barrel,’ ” says one writer, “dispensed with equal rapacity 
by all parties and governments since Confederation, has been 
the worst penalty of our Canadian democracy It has been 
the chief source of whatever of eoiruption has degraded our 
public life during the past fifty years It has sinned more 
than all other agencies combined against efficiency and 
honesty m politics And it stands to-day as one of the chief 
reasons for the extravagance and waste that father taxation 
and debt 

‘The SasKitcht-nan icf oti i c vc r v new and, on the face of 1 1, genuine, but 
so are allied measures in sonic oilur provinci s which have proved to be little 
more than a prctunci S iichi v\an his d=o allowed its eivil servants “full 
political rights " that is, |h<> m iv openly and vigorously support and canvass 
for anv political part\ i p. ivih gc so oalpablv unworkable and fraught with so 
manv bint ti r posMbilnn s ihit the other reform ib placed under the grivtst sus- 
picion For so-< died r< form in Nov i Scotn see. Report on the Civil Service,” 
No IS Repiri ol the RovuL Cinnmi\s'on on Pruouu ml Development, 1944 

*\1 Grattan OL<aiv ‘ lhe Pork Ban>! Maclean's Magazine, Feb 
15, 1921 reprinted in R VfacG Dawson, Constitutional Issues in Canada 
i poo jq^x, pp 194-201 
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Tariff protection used to be the most sinister of these in- 
ducements, and it still plays a part, but public works of all 
kinds make the most direct and obvious appeal to the aveiagc 
\oter The list is long, but the public purse is deep Tij 
docks, vvhanes, breakwaters, post oflices, bridges, armomics 
harbour improvements, grain ele\alors rifle ranges, free n ail 
delivery, customs houses, increased pay for the civil sen ants 
— these are all federal projects, and the paitv in the prov- 
incial field can also offer attractive sweetmeats of its own 
Many of these expenditures would normally be denounced 
by the Opposition in Paihan ent when the estimates are dis- 
cussed and passed, but they are commonlj placed in the 
supplemental estimates, where they me slipped through a 
w'eary and ill-attended House in the last few davs of the 
session 1 

The pork barrel his a closed as well as an open end, lor 
those similar!} minded in the Opposition can do nothing but 
make sweeping promises and await the di} when it will be 
their turn to draft estimates and \otc them throiudi an 
acquiescent House Deserving wants and necessan urprtm.- 
ments in anti-Gov eminent constituencies aie thus frequenth 
neglected, while others with far less justification meet with a 
ready and even extravagant response, the question ce 'scs 
to be one of need, but primanlj what suppoit for the paitv 
m power has been given m the past or is likch to 1 c ioith- 
coming in the tutuie A speech of a mcmbci of the IJoutc 
some >ears ago is revealing in its frank statement of wh it 
may be called the punctilio of the pork barrel 

Mr MiGibbon The riding which I have the honour to leorusent, md 
which is an important one Irom the revenue standpoint, has been liti i ilk 
starved for about ten vears Wc think it is time that members on this side 
of the House should have some of the requirements of their conslitucnen s 
considered \\ e are not pressing tor appropriations this year, but we cannot 
understand the minds of some hon gentlemen opposite After having fed 
so freely from the public estimates for the last ten years thev are still 
hungry When the time comes, when we can loosen the strings ol the 
treasury, his [the Minister's] first consideration should be those con 
stituencies which have received nothing for some years past 

l Ibid , pp 19S 201 For an account of the “pork barrel” some vears, a s o, 
see Canadian Annual Rejiejj , 1904, pp 227 If , O D Skelton., Life and Le'lrrs 
of Sir Wilfrid Laurier, II, pp 265-70 
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Mr Hanburv Cons« rvative constituencies? 

Air AfcGibbon Yes, Conservnti\e constituencies I am one of those 
who believe in being irank about these things I took m\ medicine 'when I 
was sitting on the other side of the House and could not get anything, we 
all had to take that medicine We tale tile ground that we are not 

going to ha\e hon gentlemen opposite collect the fees while we write the 
prescriptions I want to precs \erv strong!; upon the Minister that this 
action be taken, and I do not think an\ member ol this House will object 
to it We are all hum in v e ill L now ' lm u c ire here fo r and most of us 
are pretty good part; people We lullu" our puts sometimes when we 
differ from it, because of the gicater good to die cuuntrs but when the time 
comes, as we hope it will come, when this depre-won lifts and the treasury 
contains a little mnne\, we want the needs of the people in those parts of 
this country which ha\c been neglected lookul iltir before there ire any 
railway stations built m Tenuscomti, or new wharves or anything of 
that kind 1 

“Emotions,” sucl Israel 'knit with some cynicism and 
much truth, “are nut won lw pia\ei V’ ?ind one of the instru- 
ments of \ictor\ is mone\ AH pu tics therefore possess 
central campaign funds, ant! each is >trj careful to keep 
secret the souice, the si7c, and the disposal of its fund and to 
talk loudly and none tr o since reh about the abuses which 
gather about those of its inals 1 he inoriy is used for geneial 
party purposes foi campaign htcialuic radio time, news- 
paper ad\ertismg lcctuic halls, bulboaids, traxellmg ex- 
penses, paid organizes, and ^ injure lo need} candidates 
and to those running m doubUnl constituencies These and 
other legitimate outlets dot toe 1 ecms- the continent make 
very heavy demands, and an} put\ v Inch is fighting more 
than two hundred tngagcircnlN simultaneously will use up 
ammunition in enormous quantities ft is generally accepted 
that a campaign iund fur a mojoi pirl\ today needs to be 
somewheic o\er a million doll us c\en though it is all spent 
for quite proper purposes, but theic is some reason to believe 
that a general scaling dov n of these huge expenditures might 
be feasible 

The cost of election campaigis is too high and some means must be 
found to lower it Political corruption — wholesale bribery and the 
distribution at liquor— Ii is to a I irge c\tcnt thsippeared from our political 
morality, usages and customs It has been succeeded, though, by more 
modern methods of propaganda and proseJytism, which are almost as ex- 

] Can H of C Debates, May 1, 1931, pp 1191-2 



572 


THE GOVERNMENT OF C VN \DA 


pensive Electors, rightly or wrongly, believe that campaign funds are 
unlimited, and that they are to be dug or gouged out of an almost bottomless 
purse As soon as an election is m prospect, candidates, organizers, and 
supporters get together and decide that their man must have the largest and 
best-equipped hall in the community He must have the best brass band, 
and Ins advertising must be on the front page He must have the best and the 
longest possible time on the radio His placards and posters must be the most 
artistic, and if Rembrandt or Titian were alive to-day they would be hired 
to decorate the fence-posts of the neighborhood with the portraits of the 
candidate 1 

The most serious problem which arises out ol the partv 
campaign funds (assuming they are legitimately spent - ) is the 
source from which they are derived bo far as the C C F 
party is concerned, this has not yet piesentcd any serious 
difficulty That party, although it will receive contributions 
from anyone in sympathy with its aims, has placed its elnef 
reliance on membership clues, its tenets are not likely to 
appeal to the wealthier part of the community , and, as the 
late Mr Woodsworth frankly stated, "we are too lew in 
number as vet to have come to the attention ol some of the 
men who may be anxious to secure concessions ” 2 If no veiy 
substantial amount of monev is received from any one souicc, 
no very substantial obligations can be created, and if this or 
any other paity is able to dispense with large contributions, 
it will beyond any reasonable doubt be more independent 
and occupy a much less ambiguous position It mav be 
noted in passing that the C C F fund, so far as it is domed 
from contributions made by the trade unions, raises a diilucnt 
kind of problem, for these payments have the effect of com- 
pelling all members of these unions, whether individual 
supporters of the C C F or not, to contribute to its campaign 

The two major parties have not been favoured with the 
happy poverty of the C C F , and on several occasions tluv 
have faced scandals of the first magnitude which have de- 
veloped through contributions to the party funds The 
Pacific Scandal of 1873 is perhaps the most notorious, but 
the problem is not one which can be dismissed as belonging 
to a remote and unsavoury past In 1926 an official inquiry 

l C G Power (Minister of National Health), ibid , March 13, 1939, p 1S10 

"Ibid , July 31, 1931, p 4392 
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disclosed that \auous liquor interests in British Columbia 
had been m the habit of making lmge contributions to the 
coffers of both major and minor parties, indeed, certain of 
the liquor companies seem to have developed so line a sense 
of impartiality and public spmt that thev insisted on making 
exactly the same contribution to the Liberals and the Con- 
servatives alike \ nioie common practice, however, and one 
which exhibits less impartiality though a greater appreciation 
of the hard realities of the situation, divides the contribu- 
tions giv ing bO per cent to the Gov eminent party and 40 per 
cent to its opponents In 1020 another investigation showed 
that a public utility company m Manitoba, which was in- 
terested m securing water-powci concessions, made geneious 
contributions to all three political paities which were active 
in the province In JD31 the Beauharnois inquiry revealed 
that a company in seme h of watci -power rights on the St 
Lawrence had conli ibutcd well over $700,000 to various 
campaign funds, individual and collective, of both major 
parties, 1 although the Liberals, who happened to be in power 
in both the Dominion and Quebec, leceived by far the greater 
amount \\ hile the le was nothing to indicate that this lavish 
expenditure by a companv, which was expecting very sub- 
stantial concessions fiom the Governnents of Canada and 
Quebec, made any diffeicnce in the actions of these Govern- 
ments, there was also not the slightest doubt that the contri- 
butions were marie in the expectation that matters in which 
the company was int< tested would as a result follow a 
smoother comse ‘ t <i Ut fulness," said the open-handed 
president of the Beauharnois Corporation with revealing 
naivete, “was always iegarded as an important factor in 
dealing with democnitie governments 

The most recent disclosures ha\e come from the Province 
of Quebec, wbeie the Union Rationale party has been de- 
veloping a most piolitable technique lor replenishing its 

l Thi tulal lsctri \mcd pTMnpnt*) were, m f ict §864,000, but there is some 
doubt as to the intend) cl di stination of "V125 000 ol this total The Conservative 
centra] f i,rd .ercivtd n th p, l^on the Bcuharrois Corporation, although 
*200,000 was ofl i rcr! a-, a contnbutmn to th it fund and was refused 

"Ibid , Jul> 2&, 1031 p I2ti0 
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campaign hind 1 The custom had apparently been long 
established in the province that tavern keepers on obtaining 
their licences lor the first time were expected to make a 
contribution to the Government part\ , but the new svstem 
imposed a levy of $500 on many of those who wished to renew 
their licences for the coming >ear In some instances, the 
renewals were first refused, and the tavern keeper was then 
given the opportunity of having his licence restored on the 
pa>ment of $3,000 Other renewals were refused outright 
because the applicants were supporters of another party At 
least one unsuccessful attempt was made to wring tribute 
from a firm of distillers in Scotland This firm was asked to 
advance its price on Scotch w hiskey sold to the Quebec Liquor 
Commission b> fourteen shillings a case, and the extia chaige 
was then to be refunded to the party tieasur} Such transac- 
tions, while not unknown in Canada, have been ioitun- 
atelv rather rare 

Abuses of this kind should not, however, be allowed to 
obscure the fact that campaign funds, while not absolute h 
essential in a dcinocracj, undoubtedly perform a most usclul 
function m assisting parties to promulgate then ideas w hether 
at elections or at other times Indeed, the chief objection to 
having the state itself make grants to all part} funds is not 
that the pui pose to be ser\ed by these grants would be 
questionable, but nther that no system of apportionn ent 
could be worked out which would be accepted b> all paities 
as satisfactory Little if an> objection can theiefore be taken 
to the practice of members of a party making gifts, and even 
fairly generous gifts, towards its support and lor the attain- 
ment of ends in which the donors believe, although the 
motives which prompt the contributions ma>, of couise, be 
far Irom praiseworthy Gifts from corporations stand in a 
somewhat different light, for it is by no means obvious that 
corporate bodies are eager to propagate opinions and ideas 
apart from the selfish and mercenary ends which the} wish 
to achieve In Canada, indeed, for many years any corpora- 
tion (other than those formed for political purposes') was 
forbidden to make contributions to the support of a candidate 

‘Blair Fraser, 1 Shakedown," Maclean's Magazine, Nov 15, 1945 
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or a part\ , but as this was supposed to he untaii to trade 
unions, 1 the statute was lepealed m 1930 \n\ contributions 

which are made to moir than one parte are me\ ita blv suspect 
They can scaiCeK fail to lack smceiit\ of pui pose and are 
bound to raise graxc doubts as to the ends which are expected 
to be served the punt m ohicci ic almost certainly to secure 
what the piesident of the Bcauhainois company called 
“gratelulness,” and hence in due coiuse to gam valuable 
assistance in o burning special fa\ouis and concessions The 
existing law takes no account cl these dilhculties The 
campaign funds aic scciet, money mac be recened from any 
personal or corpoi itc source, and disbursements may be 
made fiom the genet al kind without any accounting or 
publicity 

The problems imsed b\ party campaign funds, how~e\er, 
were engaging the attention ot Parliament in the years im- 
mediately preceding the Second Woilel War, and in 1939 a 
bill was pioposed by a special committee of the House of 
Commons which was e'picled to remedy the worst of the 
abuses The gieat weapon which the bill proposed 2 to use 
against the abuses was puHicty , lor it was believed that the 
sinister influences winch ho\et about campaign funds could 
be almost compli (cl> dispelled by making the contributions 
and the disbursements openly and generally known It was 
recognized that tin, publicity would probably lead to a 
tempornr) fallmg-off in conti ibutions, but it would also tend 
to encourage the small subset iptions from the rank and file 
of the party, a change v Inch was n iturally considered to be 
wholly hcnciicia! 

The bill then Uhl piopospd to compel the treasurer of 
e\ery political organization to keep an itemized account of 
all conti ibuUons made to the organization, the name and 
address ot all donors and the date of the gifts, all payments 
made by the organization, the name and address of all 

'The* i\umi n! (inn. v. is some whit uitusuif It wvs dtrficult to enforce the 
law to previ nt enni i »n- from liu-uiuss corporations because of the secrecy of 
both the fund-, aid th> u c ainU of th« corpoiations whereas the trade-union 
account^ w< n senn publu ind ht ncc more accessible for checking and enforce- 
ment Repc il w cfli v. led it the instance nf the Labour and Progressive groups 
Can SI'iI itrs 20 21 (no \ r 11) 

See Can II o\ C Jourrah in3'l ( 1 =.L session) pp 408-17 
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persons to whom payments were made, and the date of such 
payments Everv treasurer was then to file with the Chief 
Electoral Officer within thirtv days after an election {a) the 
total sum received, (b) the name and address of cvcij con- 
tributor of $500 or more, (e) the total expenditures between 
the date of the issue of the writ and election day, (d) the 
name and address of every person or association receiving 
between those dates $10 or more, together with the t mount, 
date, and purpose of such expenditure A summary of this 
statement was to be published by the Chief Electoral Officer 
m the Canada C azetle The bill was probably not as searching 
in its demands as might be desirable, but its enactment would 
have been a great improvement on the old (and still existing) 
system of secrecy The bill was, however, dropped, and the 
war prevented its revival No party, however, and particu- 
larly neither of the major parties, lias shown anv real en- 
thusiasm for taking drastic action on campaign funds — and 
the accuracy of that statement may be put to the test by 
simply recalling that the date of the Beauharnois scandal was 
eight years before the outbreak of war 

A closely related problem is the absence of effective 
control over the election expenditures of individual candi- 
dates, which may range from $500 to $000 (as leported h\ 
one member) to b25,000 or more fas leported bv anothci ' 
Here the existing law has attempted to set certain limits and 
make demands for the publication of exact mfoi motion 1 A 
candidate cannot spend over $1,000 from his own account, 
and any further payments, while unlimited, must be made 
through his agent Claims against the candidate are valid 
for only a limited time, the agent must keep a record of all 
contributions received and all expenditures made, and 
detailed statements of these matters must be sent to the 
returning officer m the constituency, who must publish a 
statement, on a form prescribed, m a newspaper published 
or circulated in the constituency' Superficially, the prov isions 
appear to be fairly adequate, but they are far from being so, 

'See R A Mackav, “After Beauharnois,” Macleans Magazine, Oct 15, 
1931, reprinted in Dawson, Constitutional Issues, pp 208 IS Can i Litutts , 
2 Geo VI c 46 
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for there is a geneial lack of responsibility lor enforcing their 
terms, and even a candidate who makes no return — and this 
is a common failing 1 — can a\oid the consequences by going 
before a nidge and plendmg illness imchcrtence or otl'er 
“reasonable c iusc” and g< t ufl scot fiec Mr Bennett stated 
that the cltic icy ot the Election Act was completely frustrated 
by the spinelessness of its own provisions 

We pro\ ided that it [returns] were nut tiled certain results would 
follow Tliey lrw e not aiw i\ ^ been hied on time C\ tensions Im e not been 
granted Then, on an tv pjrU application with just an advertisement in a 
newspaper vou eo to a lncndh judre and get an Older on the ground that 
you did not think about it W hit is tin “ease m our passing this legis- 

lation it it requires the deposit ot r thousand dollars to unseat a member 
who lias relied upon thesi un things — ill the tidT’cal machinery o! the 
law, which mav be relied upon through the eniplov ment of skilled members 
of the legal profession? rhere must he some summary method of dealing 
with it, and that summiry nn lliod must provide that upon proot of contra- 
vention ol the provisions thit man must torleit his seat It must 

not be necc'&arv to <h posit a theumnd dollars, it must not he necessary to 
meet all the technical rcquuuncntw now in the act The inspector-general 
of elections should be m a position, it the request of anv elector in anv 
constitutncv, to demand that action be taken and that that action should 
besurirran. >\ m tr should hiPeit his scat upon p r ool ol in illegal condition 
existing It he vivs he did not know, that is nu excuse It is the job of a 
candidate to know w h it is bring done If we are to preven t the racketeer 

and the hoodlum this combination Inch Ins been bleeding all parties during 
the years trom < irrving on, we must provide a punishment to fit the crime 
If a candidate is likely to lost his scat, he will noL have this combination 
going around handling his (lection The danger lies in the fact that 

vou have this tv pi of person dc ding with a situation about which he does 
not want the candidite to know am thing, and about which the candidate 
does not Want to know anv tlii.ig — win re the money cones from that runs 
the election * 

The special (ommilttc of the House, mentioned above, 
also mcorpoMtrr! m its sugqoled bill provisions designed to 
improve these puits ol flic Eh etion Act although not in as 
thorough a manner as that urged by Air Bennett The 
major changes proposed to place the responsibility for en- 
forcement on the ( hief Electoral Officer instead of the local 
returning ohicer Returns of receipts and expenditures were 
to be mrde to the Chief Elector d Otheer and were to be 
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published by him in the Canada Gazette, he was to have tl p 
power of inquiry following complaints filed by at least ten 
electors, who were requned to deposit $200, which would be 
returned if the complaints were “well founded”, results of 
such inquiry were to be forw aided to the Speaker of tin 
House of Commons No election expense, other than personal 
expenses lawfully incurred by the candidate, was to be 
incurred or authorized b> the candidate oi his agent which 
was in excess of a sum equal to twenty cents for each nan e 
on the official list of xoters tor that election These proposals 
however, also came to nothing when the bill was allowed m 
drop, and no amendments along these lines have been pi^ed 
since that time 

There are thus two outstanding remedies available for 
most of the evils suiiounding the spending of hoikv it 
elections — publicity, and provisions to ensure that tic 
publicity can be actually achieved, oi, to use 31 i (_ (. 

Power’s phrase, ‘‘to provide tor real instead of vuhd pub- 
licity ” Once the facts aie known, any healthy den ociacv 
should be capable of meting out the necessaiy punish i icnts 
But m Canada today, the facts aie not known sore be 
buried quite beyond reach, while othcis, which are non 
accessible, cannot be dug out with the inadequate tools which 
the statute provides 

Paitv revalues not unnaturally play an lmpoitanl pmt 
in Donnmon-prov mcial relations, although the wav m which 
these are likelv to be affected by party bidding foi popular 
support is by no means clear It can be assumed that noin T 
\y the maximum co-opeiation and friendliness can be r \ petted 
when Dominion and provincial governments are controlled 
by the same puty, 1 and such co-operation will include also 
the granting of any r special favours by the Dominion to the 
province Thus H A Robson, Liberal leader in Manitoba, 
speaking m 1927 on the subject of an agreement regarding 

’This is, of course, subject to rare c v-ccplion^, and whin Dominion uul 
pro\ incial me mber- of the s mu. partv fall out, the dispui e be< onu s doultk bii" i 
because of the faimk comiecuon I hus the riant Liberal Go hiihh.iL (1 
Ontario under ihr 1< adii ship of Mr Hepburn carried its dislike of the LiLh i d 
Government at Ottawa under Air King to su< h lengths that it passed a u so 
lilt ion of censure on the latter s war policies Many ol Mr Hepburn's follow i rs 
disapproved of the quarrel, and the effects of these disagreements were soon 
reflected in the standing of the Liberal party m Ontario 
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the transfer of the natural resources of Manitoba stated 
“We claim to be in a position to have this matter settled 
satisfactorily with despatch and without an\ risks of liti- 
gation Me hold the advantage of position m this bv reason 
of our affiliations with the ftdeial Libeial Patty From this 
very important standpoint, the existence in Manitoba of a 
Government m sy mpUhcUc tortart v\ ith the federal Govern- 
ment will undoubtedly give the pio\m<c an advantage in all 
matteis of negotiation 1,1 I hue vems l.ilei Air Mackenzie 
King, speaking in the Dominion Pmhaincnt, accepted the 
same principle in Ins iamous ‘lne-ccnt speech," and alter a 
few years le-statcd it in a h ’t milder form 

So far as giving money liom tins lecleral treasury to piovincml govern- 
ments is concerned, in rdation to this cimsUon of ununplovment as it exists 
to dav 1 might he prepared to go a cert un length possiblv in meeting one 
or tn o of tlic western provmcis that havi lYogiessne premicis at the head 
of their governme its, but I uou'd lot gn v, a si iglo ct it '"o any Tory govern- 
ment Mav I repe it u hat. I luvesucF With respu t to giving moneys 
out of tne federal treasury to any Toiy go.uumcntm this country for these 
alleged unemplov meat purposes with these governments situated as they 
are to-dav with policies diamcliicalk opposed to those of this government, 
I would not give them a five cent piece ‘ 

A guarantee ol provincial eo operation is to ue lound m the iact that, 
save in one provi ice out of nine, Liber d Governments ire already in office 
It would seem that this is the kind of national Government the 
people ol Can irh re ill v want, i Government, in the Dominion and provinces 
alike, that will be iMc to give cvpriwn to the will of the people as un- 
mistakablv expressed at the polls 3 

However natmal such a stand nn\ Ivc, and leaving aside 
the questionable ethics on w Inch it is biscJ, an a\o*\ j) along 
these lines is of verv doubtiul political value Certainly there 
is a strong probibihty that many people will be antagonized 
by the idea that consider i turns of party advantage will 
materially affect Dommion-prov mcial arrangements, which, 
they like to behexc, are thought out on a higher plane and 
are determined by pi inciples and not by expediency 4 There 

'll 'ui/vc Wr ee Pre jj \pnl 25, 1927 

- L<w H ^ c 'lei, \pnl J, l'HO, pp 1227 S 

3 t}uolnj in i bid, Oct 1*> 1043 o 12 l »3 

*Such irk is cm b> nadilv corrected b” a stud\ of the Dominion-provincial 
negotiations of l'llb and 1*34-7, and ol J A Maxwell, Federal Subsidies to the 
Provincial Co -ernn’euts m Canada 
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can be little doubt, for example, that the “five-cent speech” 
heavil} handicapped the Liberals in the election which 
followed almost immediately 

The curious and paradoxical aspect of this Dominion- 
provincial party relationship is* that despite what has been 
stated ebo\e about friendly co-operation when the Dominion 
and provincial Go\ernments belong to the same part\, it is 
by no means certain that a party is better oft in the con- 
stituencies when it is in power in both places Under such 
circumstances the dominant party cannot shift the blame 
for inaction, mistakes, or unpopular policies, for it is clearh 
bound to accept responsibility through its control of both 
Dominion and provincial Governments, whereas anv un 
fortunate consequences which ma> occur under a separation 
of part} control can usually be ascribed to the neglect or the 
errors committed by the other side It has even been said 
that Sir John Macdonald believed that there was no disad- 
vantage in having his opponents in power in the pro\ mces, 
but the care which Sir John took to keep his provincial icnecs 
intact does not seem to justify such a statement Certuinl} 
Sir Wilfrid Laurier paid exceptional attention to the part} 
fortunes in the provinces and he never doubted that solid 
provincial support was a great bulwark for the part} in the 
Dominion 

The reverse, however, maj not be true \\ hile it mav be 
advantageous for a Dominion Government to have its own 
party in power m the provinces, it ma} well be that a prov- 
incial Government is more secure if it is politically opposed 
to the part} in power m Ottawa Here and there, no doubt, a 
provincial Government m such a situation may lose through a 
lack of federal cordiality and assistance, but even m these 
circumstances, fate, working through the Dominion Govern- 
ment, has placed a magnificent electoral weapon m the hands 
of the provincial Cabinet which it can scarcely fail to use to 
its advantage The election issues which have alvva}s been 
most successful in the Canadian provinces have been those 
which were directed at the encroachments of the Dominion, 
and these can be urged without restraint if the provincial 
Cabinet is not handicapped in advance by belonging to the 
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same part} as its federal achois^n Unit} of part} control 
may arouse indeed, the suspicion in the province that its 
Ministers are uiulul} acquiescent in Dominion policies and 
that they ire afiaul of antagonizing their friends in Ottawa 
by fighting fearlessly for the rights ol the prov ince This w as 
the opinion, for example, \oiceel b} a Western paper in the 
following editorial 

These western provinces have had sharp conflicts with Ottawa in an 
endeavour to secuie full equahtv with the other provinces in Confederation, 
and are sUll suffering ir a icn considerable degrte from discrimination in 
federal legislation Too close relationship Dttwan federal and provincial 
parties m the past Ins been a potent factor in preventing the removal of 
this discrimination, and undoubtedly the maintenance ol such relationship 
will prove a handicap in th< future It ma> be difficult at times to main- 
tain a ch ar-cut d'stinctjor, but r he needs of th’s country w i'l be better served 
if provincial parties as far is possible adhere to provincial matters and avoid 
those relationships with federal partus which have proved to be detrimental 
to the welfan of these western provinces’ 

That a provincial electorate ma> be little moved by a 
desire to choose a Government ot the same party as the 
federal Cabinet receives a substantial degree ol confirmation 
in the records, and a review of past elections will show c}dic 
party movements which follow a fairly constant pattern 
First, the great majority of the Dominion and provincial 
governments will belong to the same political part}, second, 
the provincial governments will begin to fall away to the 
opposition part} ot parlies until these arc in a majority, 
third, there is an oveitum m the Dominion Parliament which 
brings it once more in s}mpath} with the provinces, where- 
upon the c>cle begins anew 

Thus in 1S78-9 when the Const iv ttive part} came back 
into power and n itiona! partv lines began to be drawn with 
some clarit} , all six 2 provincial governments except Ontario 
were Conservative By ISSb four had become Liberal, and 
by 1891 ev ery one had fallen to the opposition The Liberals, 
however, lost a little giound at this point, although m 1890 

^ram Growers Guide, quoted in Canadian lunual Review, 1923, pp 713-1() 

2 ln the ibovc riview British Culumbi i is not counted until ifler 1000, for 
party hues there wcie hopele sly blurred and Governments v« rp formed largi 1\ 
on persona) rather thin party consult ration The first normal party Govern 
merit was that led by Premier McBride in 1903 
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when thev captured the Dominion Parliament, Quebec was 
the onl> one of the six in the Conservative column Flip 
Liberals thus had contiol of the federal and lave provincial 
legislatures 

In 1900 the first defection occurred, and b> 1905 the 
Conservatives had captured three pioxmces, tins number 
was raised to four out of the nine by 1911 when the Con' 
servatives swept into power m the Dominion This is the 
only instance where the shifting of part) governments m the 
provinces fails clearly to conform to the general pattern 
The Conservatnes (with Union Government; staved in 
power until they were defeated by the Liberals in 1921 Put 
before the general election took place in that >ear the Con 
servatives had already lost every single government m the 
nine provinces, eight ot them being held b> the Libei als 
Once again the cycle was back at the original point ol 
depaiture 

But not for long Bv 1924 opposition or coalition paitics 
had already captured lour provincial governments, and bv 
1930 this number had been raised to seven, lew mg tin 
Liberals in control of only two provinces Dominion and 
provincial harmony was thus m large measure i c stoic ti with 
the Conservative victor) in the Dominion in 1930 

This time neme&is was no doubt greatlv hastened bv the 
depression, and when the next Dominion election came lound 
after a five-) ear peiiod, not one provincial government was 
held by the Conservative party Seven of the nun wcil 
Libcral, and the Liberals secured a record number of seats 
in the Dominion House of Commons m the election of 1935 
Up to 1940 the Liberals were able to hold then own in the 
provinces, but by 1945 opposition and coalition governments 
controlled six of the nine provincial legislatures The Do- 
minion elections in the latter year returned the Liberals w ith a 
verv small majority 

i\o piofound conclusions can, of course, be diawn from 
these sequences, but one generalization seems possible The 
iccords would suggest at least that provincial electorates 
show a decided tendency to fall away from the pait) which 
gains control of the Dominion Parliament The provinces 
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would appeal to feel happici when they arc able to assert 
their independence of the part} in control of the Dominion 
Parliament, and this tcndcrcv stcadil) grows and spreads 
and is v irtuallv ne\ei reversed until a party change at Ottawa 
gi\es an impetus in the opposite dnection 

While normally proyincial elections me fought on prov- 
incial issues, questions which inxohc Domimon-proyincial 
relations (and particularly financial relations) have been \ery 
common, although these too may be considered to be provin- 
cial issues There are also numerous instances where Do- 
minion issues hate virtually lorcctl the provincial questions 
out of the held, especially when citbei paitv has felt it would 
gain by sucli a manauvic and turn attention from less 
popular topics Thus the Saskatchewan Liberal Govern- 
ment, wishing to capitalize on the populaiity of reciprocity 
m that province as shown in the 1911 fedeial election, fought 
the provincial election in the following }car on the same 
question “1 he issue in the (.lection,” said the Liberal 
leader, “will be the trade question”, and in his manifesto 
of sixteen paragraphs, the one dealing with rccipiocity was 
given as much space as the otlu r fifteen combined A second 
manifesto, pioclanned iust bctoie the election, declared that 
reciprocity was “the whole issiu Mi In 1925 the Premier of 
Nov a Scotia announced “ I he one and really great issue m this 
[provincial] election is to hit from 1 his province the weight 
of an oppressive tanfl visited upon us to oui damage by a 
closel} oiginiA d bud} of manufactuicrs a thousand miles 
away” 2 The Consenalne Icadu not unnaturally refused 
the challenge, promised to give Nova Scotia a purely ‘‘busi- 
ness government,” and stressed (specially the great need to 
divoice piovmual fiom Dominion politics He (Mr Rhodes) 
‘‘would liew to the line, let the chips fall where they may ” 
Yet Premier Rhodes presided at the Winnipeg National Conservative 
Convention (in 1927] In the fcderil eie< tion the whole weight of his 
Government wa c thrown in the Conservative interest During the recent 
visit of the lion R B Bennett the Piemier spoke from his platform, and 
"subscribed” to his policies His Munster of Mines, speaking from the same 
platform as Mr Bennett, said, "if one is m ogieemc nt with the principles of 

anadian -Innual Rio hm, 1912, pp »(il 0 
Ibid , 1923 (>, pp 4.02-3 
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the Conservative Government in Nova Scotia it is impossible not to be a 
Conservative m federal politics as well ” While there are sound reasons for 
local and federal politics being "divorced” the fact remains that they are 
not Mr Rhodes' first lieutenant, the Minister of Mines, said, 1 I am not 
of those who believe in divorcing federal and provincial politics in their 
entirety It cannot be done One cannot be a political chameleon 111 

Party candidates, Dominion and federal, will almost 
invariably support one another on the hustings, lor it is 
mutually advantageous for them to make the party sup- 
porter a consistent voter in both fields “Political chame- 
leons” clearly do not make for party solidarity and re- 
liability The same reciprocal exchange of talent does not 
extend so commonly to Dominion and provincial Cabinet 
Ministers although it is by no means unknown The support 
of members of a provincial Cabinet is almost always given 
freely and eloquently in a Dominion election, and it is 
appreciated and not infrequently recognized b\ appointment 
to the federal Cabinet 2 Federal Ministers, howevei, do not 
participate in pro\inciaI elections with anything like the same 
frequency, for such intervention is apt to be misconstrued 
and resented as an interference in provincial afifans 3 

Some consideration has been given in earlier pages to the 
methods used to draw up a party platform and to choose a 
partv leader, and it was seen that all parties are now geneiallv 
agreed that these two functions should be exercised by paity 
meetings chosen for the purpose But there is little agree- 
ment — particularly between the major parties and the C C F 
— beyond this point, and such things as the nature of the 
platform, the relation of the members of the legislatuie to 
the platform, and the continuing relation between the leader 

1 Queens Quarterly, Winter, 1929, pp 161-3 

"Thus Willnd Lauricr’s first Cabinet in 1896 included no !< ss linn lime 
provincial Premiers — Mowat, Fielding, and Blair Mr Bennett in 1930 jindt 
the Premier of Nova Scotia a federal Minister, the Premier of Ontario, the Huh 
Commissioner for Canada in London 

3 \ most exceptional intervention was that of Dominion Ministers in the 
Quebec election of 1939, but this could be attributed to the serious cmeri'encv 
eausi d by the Quebec Premier’s demand for popular support against parlici 
pation in the war On that occasion the four French Canadians in thr federal 
Cabinet announced that a victory tor the Quebec Union Nationalc part\ funtlu 
the Premier) would be followed by their withdrawal from the Dominion Govern 
ment, and they threw their influence whole heartedly inlo the provincial slruggh 
wuh conspicuous success 



PA.RTY ACTIVITIES A.ND PROBLEMS 


585 


and the party organization have been the occasion for the 
adoption of different practices and much contiovcrs) ] hose 
and allied questions hint b<en already raided under the head 
of party organization , but the} desene a fuller discussion 

The nature of the platform and its influence on party 
measures are in some respects still a matter for disagieement 
Certainly the major parties do not regard their platforms 
with the same appaicnt respect as does the C C F , although 
the latter’s brief expei icnce m olhee probably makes such 
comparison a little premntuie Some significance may attach 
to the prominence which each part} gives to its own formal 
pronouncements The Liberals did not hesitate in 1893 and 
again m 1919 to publish the pioceedings of their conventions 
and with them the full statement of their programmes The 
Conservatn cs, w ho had dented great enjoyment and possibly 
some politic il advantage hum sniping at the Liberals with 
their 1919 principles, quite deliberately avoided presenting 
their enemies with the same kind of ammunition when their 
national prognmme was drafted in 1927, for m a published 
report running to -13b pig< s they were unable to find room 
for a verbatim statement of the platform The other two 
Conservative national conventions were not even honoured 
with a souvenir book of pictures The C C F party, on the 
other hand, lias had the com ige — or foolhardiness — to 
publish the pioc codings <>t their conventions, provincial and 
national, in dctul, and the most conspicuous section is that 
wdnch gives the impicssive list ol lesolutions which have been 
proposed cimi 1 cvimiuu e l 

The C C !• poll}, moicovei, is quite willing to be explicit 
m its general aims and in many of the measures which it puts 
forward This may be due m part to its realization that the 
opportunity to cairy these into execution is still remote, but 
it arises chic fly from the system it uses and the remarkable 
fertility of its conventions at all levels m producing proposals 
of infinite number and v ancty The older parties are inclined 
to be more cautious It has already been pointed out that 
the Canadian situation hcquently leads both these parties 
to follow contradictory policies in the drafting of platforms 
some sections are kept very general m order to avoid an- 
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tagonizing different gioups of voters, w hile others deal with a 
wide variety of particular topics on the assumption that each 
of these will appeal to a special element or area in the Do- 
minion E\cn so, both the majouty parties admit the de- 
sirability of phrasing all paragraphs, with lew exceptions, in 
very vague terms, so that when the party evcntuulh goes 
into action it \\ ill ha\ e the ad\ antage of flexibility m intei pi c- 
tation and not find itself hampeied by bonds which it itself 
has tied The following comment by a friendly newspaper 
oil the Conservative platform of 1927 gives a somewhat 
cynical statement of this attitude 

The Conservative convention has apparently listened with at least one 
ear to the wise advice which came to it from all over the countrv not w 
attempt to write a "platform 1 The loose and unrelated collection ol re 3 o 
lutions which it has adopted — commonlv with little discussion md lvui less 
consideration — come is near as such a flood of words possihlv could to bung 
the absolute zero in the v ay of "pUtforms” Most ol them are notahli lew 
wliat the> leave out and vet some of them could with prulit have lut out 
more The convention lias got the right idea, i e that the best phllm m 

lor a hurried, haste-driven and heterogeneous gathering to adopt is ull er t 
bl ink piece ol paper or one to which even the most cantankerous Grit could 
not take e' ccption 1 

Even when the platform is fairly specific, the official paitv 
leaders, when they attain power, will use then discretion us 
to how much of it shall be enacted or executed and whether 
the time or the occasion lot action lias yet aimed 1 his 
might fairly be dubbed the “chart and compass” tl.coiv, lor 
the metaphor was used by Mr Mackenzie King at the time 
of b ts, c.lcictir'u. 3?, k ? cIca , jwl to vt o,'\ et j L I ip v r 

occasions Air King insisted that the 1919 platform of the 
Liberal party was gp en to him and the leaders foi guidance 
only, and that if elected to office he would not attempt to 
lollov it literally but would exercise a vvidc discretion 2 1 Ins 
is by no means an uncommon attitude, and the great ma- 
jority of Liberals and Conservatives would adopt such a 
position with little hesitation They acknowledge an obli- 
gation to observe in general fashion Liberal and Conservative 
principles (although these may at times become a tnfk 

1 Montreal Daily Star, Oct 12 1027 (editorial) 

2 Can II oj C Debates , May 23, 1923, p 30T8 
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elusrve), and they accept broadly the party platform , 1 though 
it is not to he construed as mandatory as to time or extent 

On the other hand, members of thc«e parties will support 
with reasonable ceitamty the party manifesto which the 
leader issues to the country immediately btlorc an election 
The manifesto has in effect tended to supplant the plntioim, 
and this emphasizes yet again the dominating positiun of the 
party leader ’ The marnksto is dialled by him, usually with 
assistance fiom those in las immediate confidence, and it 
stresses those issues on which the leaclci counts to win the 
election The manifesto may and piohabh will diaw heay lly 
from the fornn! phtfonn, but its great meat is its timeliness 
and its close association with the immediate pioblcm of hoy\ 
the clectoiate yy ill y otc \o plutorm can anticipate accur- 
ately matters of this kind, and cycn the C C F party, y\luch 
is most inclined to gloufy the platfoim as an inspired pro- 
nouncement, docs not dispense with a manifesto belore the 
election although it insists that this he approyed bv the 
conyention or, tailing that, by the national (01 proy mcial) 
council 

The Consety atn c paity has been the chief sufferer — or 
beneficiaiy — in recent years from the dominant position 
which the leader has acquiicd oyer the party T policies and, 
indeed oyer many of the accepted party pi maples Time 
and again the Consci\nti\e leaders hue cut loose from 
traditional ('onseiy nine policies — not without some justifi- 
cation, but fiequentlv at the cost of creating a disunited and 
dissatislicd element in the pmly following- Su Robert 
Borden’s nationalist tendencies in the later yeais of the First 
World Wap Mr Mcighcn’s ill-starred Hamilton speech in 
which he ad\ocitcd a general election befoic any troops 
should be sent abroad to light anothei yyar, Mr Bennett's 
endoisement of a programme of social legislation, and Mr 
Bracken’s recent departuie m the direction of freer tiade, 
are all outstanding examples of hoyv far a Conservatne 

1 Cvt n this ]5 not to be taken too htcially W S Ficklimr, a past and then a 
later Mim&tei ot Finance, said lie h id not voted loi the tariff section in the 
Libci al platform, that he had never concealed his disapproval of it, and that it 
was not discussed at his election Ibid. , June 0, 12 1922, pp 2529-30, 2851 

2 Supra, pp 225 7 
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leader has led, or attempted to lead, his part} from the well 
worn traditional path Two contemporary comments from 
the Conservatn e press will indicate the shock which son e of 
these pioneering adventures administered to mam loyal 
Conservatives 

Our own view is that since the part\ came into power in 1911 Cun 
servative leaders have at times taken a little too much on themselves m tl e 
matter of shaping policy The policv of the Conservative par tv is delivered 
to the leader, and it is his business to do what he can to carrv it out not to 
presume to add to it or subtract from it 1 When Sir Robert Burden \n ; 
leader and Prime Minister he exceeded his warrant in lawny dov n the 
doctrine oi Canada’s status as an independent member of the lj.mil \ ni 
nations, free to vote against the mother countn in international confi Tenets 
He had no proposition ot Conservative policv that he could reier to Lv \ n 
of explaining his taking the long step he toe>L for the separate diplopi un 
representation of Canada at Washington He was not carr mg urn in 
article of Conservative policv when he took his stand against the Mu Lrei 0 n - 
conferring titles on Canadians for services dcserv ing oi such recognition 

Mr Meighen did more than his dutv as a partv leader v hen he stated 
m his Hamilton speech that, should Bnta.n aga,n find hcrseU m a c r 
similar to that of 1914 no troops would be allowed to leave the countn to 
aid her until a general election should be held and the people’s eonsent b' 
that means obtained 

W hen leaders go against t^e grain of their partv ’s trad'tion v' se" T m _ n ^ 
and expressed policv, thev should be pulled up and required to keep vitlnu 
the partv charter Few ot the partv leaders this countn h is evir had 
whether Conservative or Liberal, have not at moments gone suincvhat 
bevond their latitude For that thev ought to be chicled, no! dipped 
unless thev are very wrong-headed 1 

The Prime Minister [Mr Bennett] to-night is to continue his senes ol 
broadcasts and is to take the nublic including the members of the Con 
servative party and not excluding, probabh his colleagues in the C,u\ ern 
ment, a little further into his confidence No doubt he will have i lirge 
audience He has alreadv, in his address of Wednesdav evening, startled 
and shocked the Canadian people, and more especiallv those oi Conscrv itive 
leanings, by informing them that he proposes to “reform ’ the business oi 
the country by means of a policv of intervention, regulation and control 
He has stated that the old order has passed, never to return, that cor- 
rections are imperative and that the right time to bring about the changes 
has come Reform means intervention and he nails the flag of “progress" 
to the masthea d All ol which is very strange talk from a Conservative 

l This is itself as unorthodox a piece of Conservative doctrine as the ideas 
which are beine criticized 

Toronto Mail and Empire Sept 18, 1926 (editorial) 
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Pnme Munster, strange because it does violence to every Conservative 
principle, and strange because it is glanngiv illogical 

It is not pretended, or, at anv rate, it is not stated, that this policy of 
so-called ref or™ is the poho of the cat'ret as a u and it most ce r ta’rlv 
cannot be represented as the policv ot the Conservative partv since the 
party has been given no opportunity ot saving whether or not it is disposed 
to fly the flag of Socialism side bv side vwth the histone banner under which 
Conservatism heretolort has ahvavs made its appeal to responsible, sober- 
minded Canadians 1 

The dear answer to criticism, of this kind is that if the 
partv solidarity and support are to be maintained, a closer 
liaison between letder and party must be established and 
continually maintained, and today both the Liberal and the 
Progressive Conservative parties are making an effort to 
bridge the gap by means of the annual meetings of their 
national representative bodies These meetings, unlike the 
conventions are not exhibitions on a grand scale held to 
impress the public with the magnitude ot the party iorces, 
but private gatherings tor discussion and criticism, designed 
to keep the members <>f Parliament attuned to party opinion 
and to iniorm the partv m the country of the programme and 
intentions ot the legist itive group There is still both scope 
for leadership and an opportunity for consultation before 
action the party leader 'whether in or out ot power) still 
retains the responsibiln v , but he makes his decisions with a 
better apprecution of the state of party opinion, while the 
general partv membership teels that it is an actual participant 
in the making ot policy The danger lies m a possible dis- 
turbance ot this delicate relationship an attempted assertion 
of control by the party association, or a callous and over- 
bearing attitude bv the legislative members, particularly if 
they should happen to constitute the Government Mutual 
sell-interest and party Iuvaltv, however, should contrive to 
hold the balance even 

The relations of the CCF national council with the 
party members of Parliament do not seem to be very different 
from tho-e of the national bodies of the major parties with 
their representatives in Parliament which have just been 
discussed But the CCF holds a national convention every 

1 Mur ‘real Gazelle, Jan 4, 1035 (editorial) 
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two yeais and the provincial con\ention meets annualh , 
both of these being large representative gatherings, -which 
the major parties cannot duplicate in the national held and 
for which they provide only feeble counterpaits in the 
province These CCF conventions moreover, aie inclined 
to be \ery active and aggressive and to limit the discietinn 
and the initiative of the leader It must also be home in 
mind that the CCF leader is chosen afresh at each con- 
vention, so that his tenure of ofhee may be readily and quickly 
terminated if for any reason he begins to lose the confidence 
of the party representatives 

The CCF convention theiefore gives a frequent oppoi- 
tunity to the party rank and file to review the woik of tl,r 
leaders during the past >ear and to stimulate them, it need 
be, by criticism and suggestion This is fundament illv a 
health} process, and, if used with restraint, should binefit 
leaders and ordinary workers alike Certamlv the piov inn d 
annual meetings of the major parties as common]} conducted 
are almost entirely routine affairs which arouse no intucst 
either withm or without the party That the CCF con- 
siders its conventions as instruments for a genuine leview of 
policy was demonstrated at the Ontario convention nl 1041 
which followed the CCF leader’s abortive C estapo chain s 
against the Ontario Government and the party’s sul sequent 
reverse at the polls One of the resolutions submitted to tin 
convention questioned the wisdom both of piecipitatmg t m 
election and of making the charges, and it conbtituted .1 
virtual vote of want of confidence in the leader All Jolliilc 
The convention went into closed session, the lender spoke an 
hour and a half in his own defence, and the whole 111 ittci w.m 
debated at length, resulting in the vindication of Air Jolliilc 
by the convention If Canadian parties want to institute 
sane democratic control over their leaders, this precedent 
should furnish an instructive example of how it ma> be done 

But, as stated above, this power must be used w itb 
restraint, and there appears to be little reason to belieic 
that the CCF party as a whole has appreciated what this 
involves There is, for example, the extraordinary emphasis 
placed on the convention’s power to pass resolutions, which 
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are supposedlv binding on all members of the party and 
particular^ on those who sit in the legislatuie \\ lule it is 
true that these lesolutions aie first discussed to some extent 
by groups and meetings at a lower level and aie then discussed 
b> the comention itself, this latter consideration is almost 
always of a most cursor} natuie and in \er> man} instances 
cannot fail to be based on insufficient information A recent 
Ontario C C F comcntion was expected to pLonounce upon 
the merits of no less than 199 proposes dealing with almost 
e\er> subject under the sun including the National War 
Labour Board, cattle, tounst trade, the atomic bomb, old 
age pensions, immigration, the C C F constitution, publi- 
cations, nunen schools, religious ficedom, university scholar- 
ships, Dominion-prowncial lelations, sewage disposal, sale of 
war assets, arts and emits, and Palestine To accept the 
opinion ot local units on man} of these questions as authonta- 
ti\e is on the lacc of it picpostcrous, and to accept the 
collects e opinion ot the comention as being of an} greater 
value is even moie so, lor the time which the comcntion 
was able to dc\ote to these resolutions was quite literally 
on an aveiage not moic than lluee 01 four minutes each 1 
The lesolutions passed by the comentions of the othci 
parties are ob\iout,l} open to attack on the giound that they 
frequcntl} recene the most casual consideiation b> the dele- 
gates, but the} aie few in number, are usuall} gtncral m 
character, and aie raiel} expected to be binding immediately 
and in detail on the part} leaders 

This outpommg of collective wisdom b} the C C F con- 
vention docs not, howc\ci, prove very embarrassing so long 
as the pait\ lemams m opposition, but accession to power 
and acceptance of ollicc seem to increase rather than stem 
the flood, to the evident discomfiture of the Premier and his 
Cabinet This situation has so far been confined to Sas- 
katchewan, but the experience there is not encouraging, for 
the convention is apparently quite willing to issue a niulti- 

*The minutes of a Dominion convention in 191b, which was faced with 127 
resolutions covering an cxtiemcly wide range, give this time with some exactness 
Early resolutions appaienth received a moderate allotment of time, but on the 
last day they were passed at the rate of at least thirty an hour, or an average of 
two minutes to each resolution 
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plicity of orders to its ministerial representatives and demand 
that they be implemented without delay On a few issues, 
indeed, the Saskatchewan Cabinet and members of the legis- 
lature ha\e apparently balked at implementing immediate I\ 
the dictates of the convention 

Such precipitancy and the assertion of what in most 
instances cannot fail to be an immature and lll-inlormeel 
judgment over the more careful and considered opinion of 
the leading representatives of the party in the name o{ 
democracy, fall little short of mob rule Procedure ot tins 
kind does not permit reasoned discussion, it fails to utilize 
the expert knowledge and judgment of a civil service which 
is trained in what maj' be a highly specialized field , it ignoics 
administrative and other difficulties which are irequentlv ol 
decisive importance, it is not designed to produce ddibente 
and tentative progress towards a desired end, it disregards 
authority and decision b> those who are best informed and 
who are willing to be judged by their record and performance, 
and substitutes ill-informed verdicts and instructions bv 
those who have no responsibility and have little to lost hy 
failure The C C F part} asserts that the v ital consider 
ations in all these matters are the principles nnd the pohcies 
and that the persons who carr} them out are entirek second- 
ary, but human institutions can work successfullv onh if 
they are being operated by people who are able to devote 
their utmost efforts and best talents and judgment to then- 
task In the words of Professor Finer 

For the rank and file of employers and employees and of members, of ihe 
liberal prolessions it is rather a limited personal experience which iniornis 
and moves them Think of the railway tickct-coIlcctor, the postman tie 
groce 1 -, the bank clerks, the bus driver, the miner, the tevtile .'o'-fo', J’b 
multitudes of others who constitute the modern community, and asl wlrn 
would they know of any fruitful use to government, even of a rural district 
council, if no external agencies existed to discover and report to them the 
things they do not and cannot otherwise know ? Save for the help ol a few, 
w e should be at a standstill Wants w hich are largely the issue of uistmuiv e 
dispositions could be expressed, but how to prevent these from causing 
collisions with their undesirable consequences, how to attain them in an 
order of priority which would neither baulk the desire nor kill the possibilitv 
of its satisfaction, whether the satisfaction is in any degree possible — these 
things are not to be learned in. the appropriate degree from the common 
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experience of the average man It requires years of close and constant 
application to master even a single branch of public affairs 1 

Another aspect of the same general question which has 
also arisen in Saskatchewan is the assertion by the C CF's 
Pro\incial Council or party executive of the right to instruct 
the Cabinet on matters of policy and immediate action 2 The 
Saskatchewan Cabinet must thus appear at intervals before 
the Council to explain and justify its policy, and indicate 
what it is contemplating for the future The party has also 
set up in the same province a Legislative Advisory Com- 
mittee composed of the Picnner and another member of the 
legislature and three members of the Provincial Council 
This body “assists the C C F legislative group in preparing 
legislation in conformitv with C C F policies,” and it advises 
the Premier on ministerial appointments 3 Even this sur- 
veillance and control is not deemed sufficient, for the prov- 
incial convention has adopted the device of dividing itself 
into fiv e large panels, each covering one or moie w ide sublets, 
and each attended by one or moie Cabinet Almisteis These 
committees were primal lly designed to allow a little more 
consideration to be given to the convention resolutions, but 
they also cross-examine the Ministers and make sure that 
they are not deviating from the path which the party has 
marked out for them 

The common factor undei lying all these attempts at 
control is a distrust by the party of its own leaders, founded, 
it would seem, on the old Jacksonian prejudice against any- 
one who wields political authority The party lias not 
studied or, if it has done so, it has not taken to heart the 
wise admonition of Professor Loshi “The business of the 
modern citizen is not to ask, whet shall I do-* But rather, 

l H Finer, The Theory and Practice of Modern Government, I, pp 445 G 

2 Thc s ime gcnci nl problem invoh mg repealed public criticism of the Govern 
ment b\ members of the party c\ccuu\e occurred when the United Farmers of 
OntauQ were in power in that piovinci in 1920 Sec Canadian Annual Relied), 
1920, pp 510 50 

hencvei the C C T House Lt-JcLr rs called upon to form a Govi rnment, 
he shall submit the names of the proposed Cabinet Mini'-tcrs to this Committee, 
which shall act in in idvisoiy cipacitv realizing that final responsibility for 
ministerial appointments must rest with the Premier ’ C C F (Saskatchewan 
Section) Constitution, Article 17, Section 2 
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whom shill I trust 7 ” 1 No matter how intelligent people 
may be, the} can directly participate in only a vciy few of 
the acts and decisions of government They can, howe'er, 
choose their representatives, and, having chosen them, thev 
should give them their confidence, modified at all times b\ 
the power of withdrawing that confidence when the occasion 
warrants But such a reserve power does not involve a 
constant suspicion of the motives and perfoimancc of those 
representatives, a day to day interference w ith the opr nations 
oi government, a nagging and poking at Mmislcis m the 
expectation that they will be found wanting in the conduct 
of their departments A. certain amount of this suspicious 
vigilance is necessary on the part of political opponents in a 
legislative bod}, but it should be lardy used in a p uiv 
which is united on a common piogra mine, whuc the nvinliis 
are bound togcthei by ties of political fnendship, and where 
feelings of mistrust and suspicion are unusu il and unhappy 
symptoms of some deeper maladjustment A parLv should 
choose and give its suppoit to its leaders, it should alloy 
them to vork out the party policies to the best of their 
abilities undei the most helpful conditions the paitv can 
create, and it should judge them on long-tcnn icsuUs when 
their measures will have had an opportunitv to jusldv them 
selves Part} democracy, like an> other kind, cun work 
efhcicntl} only through a frank recognition oi the veiv 
definite limitations which a complex modern civilization 
imposes on those who hold the final and decisive political 
power as well as on those who are moie immediately charged 
with the intricate business of government 


x The I'seiu RepuhUc, Julj 16 1919 



APPENDICES 


A The British North America Act, 1867 

B The British North America Act, 1871 

C The Parliament of Canada Act, 1875 
D The British North America Act, 1886 

E The British North America Act, 1915 

F The British North America Act, 1940 

G The Butish North America Act, 1946 

II The British North America Act, 1949 




A THE BRI11SH NORTH AMERICA ACT, 1867 
Bnt Statutes, 30 \ ictona, Chapter 3 

An Act for the Union of Canada, Nova Scotia, and New 
Brunswick, and the Government thereof , and for Purposes 
connected therewith 

[29th March, 1867 ] 

Whereas the Provinces of Canada, Nova Scotia, and New 
Brunswick ha\e expressed their Desire to be federally united 
into One Dominion under the Crown of the United Kingdom of 
Great Britain and Ireland, with a Constitution similar in 
Principle to that of the United Kingdom 

And whereas such a Union would conduce to the Welfare of 
the Provinces and promote the Interests of the British Empire 

And whereas on the Establishment of the Union by Authority 
of Parliament it is expedient, not only that the Constitution of 
the Legislative Authority in the Dominion be provided for, but 
also that the Nature of the Executive Government therein be 
declared 

And whereas it is expedient that Provision be made for the 
eventual admission into the Union of other Parts of British 
North America 

Be it therefore enacted and declared by the Queen’s most 
Excellent Majesty by and with the Advice and Consent of the 
Lords Spiritual and Temporal, and Commons, in this present 
Parliament assembled and bv the Authority of the same, as 
follows 

I Preliminary 

1 This Act may be cited as the Butish North America Act, 

1867 

2. The Provisions of this Act referring to Her Majesty the 
Queen extend also to the Heirs and Successors of Her Majesty, 
Kings and Queens of the United Kingdom of Great Britain and 
Ireland 


Short Title 


Application 
ol Provisions 
referring to 
the Queen 


5'J7 
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II Union 

Declaration 3 It shall be lawful for the Queen by and \v ith the Ad' ice 
of Her Majesty’s Most Honouiable Pi ivy Council, to declare 
by Proclamation that on and after a Da\ theiem appointed 
not being more than Six: Months alter the passing of Lins Act 
the Provinces of Canada, Nova Scotia, and New Brunswick 
shall form and be One Dominion under the Name of C maria 
and on and after that Day those Thiee Provinces sh ill fonn and 
be One Dominion under that Name accordmgh 

Construe- 4 The subsequent Piovisions of this Act shall, unless it is 

tion of 1 

’pnmswns otherwise expressed or implied, commence and hare cfhct on 
ofAct and after the Union, that is to say, on and after Lh< D t\ ap- 
pointed for the Union taking effect in the Queen’s Pi oj lm ttmn 
and in the same Provisions, unless it is othenvisc expiessed or 
implied, the Name Clinch shall be taken to me in Luudi is 
cor-sdtuted under this Act 


Four 
Pro nceb 


Provinces ol 
Onlsno and 
Qucoec 


Provinces of 
Nova Srotia 
and New 
Brdrsv; 

Decennial 

Census 


5 Canada shall be divided into Foiu Pio\mccs mined 
Ontario, Quebec, Nova Scotia, and New Brunsw ick 

G The Parts of the Province of Canada f is it exists it the 
passing of this Act) which formerly constituted iespidi\cl\ the 
Provmces of Upper Canada and Lower Canadi sh ill be deemed 
to be severed, and shall form two separate PioMiices The Pait 
which formerly constituted the Piovmce of Upper Canada shall 
constitute the Province of Ontario , and the Part v Inch loi int 1 1 \ 
constituted the Province of Lower Canada shall constitute the 1 
Province of Quebec 

7 The Provinces of Nova Scotia and New Biunswiek shill 
have the same Limits as at the passing of this Act 

8. In the general Census of the Population ot Canadi which 
is hereby required to be taken in the Year One thousand eight 
hundred and seventy-one, and in eveiy Tenth Yeai thereat tei 
the respective Populations of the Four Provinces shall be dis- 
tinguished 
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III Executive Power 

9 The Executive Government and Authority of and over 
Canada is hereby declared to continue and be vested in the 
Queen 

10 The Provisions of tins Act retelling to the Governor 
General extend and apply to the Guveinoi Gcneial tor the Time 
being of Canada, or other the Chief Executive Officer or 
Administrator tor the Time being carrying on the Government 
of Canada on behalf and in the Name ot the Queen, by whatever 
Title he is designated 

11 There shall be a Council to aid and advise in the Govern- 
ment ot Canada, to be st)led the Queen’s lb ivy Council for 
Canada, and the Pei suns who aie to be AJ embus ot that Council 
shall be from Time to Time chosen and summoned bv the 
Governoi General and swum in as Pi ivy Councillors, and Mem- 
bers thereof mav be horn Time to Time removed by the 
Governor General 

12 All Poueis, Authonties, and Functions which under any 
Act ot the Parliament ot Great Britain, or of the Parliament of 
the United Kingdom of Great Biitain and Ireland, or of the 
Legislatuie of Upper Canada, Lower Canada, Canada, Nova 
Scotia, oi New Biunswick, are at the Union vested in or 
e^u-iseable bv the lcspccuvc Guveinois oi Lieutenant-Gov- 
ernois of those Piovmces, with the Advice, or with the Advice 
and Consent ot the respective Executive Councils thereof, or 
in conjuuclion with thus? Councils or with am Number of 
Membeis theicuf, or bv those Governoi s or Li eu tenant- Gov- 
ernoi s individually , shall, as far as the same continue in existence 
and capable of being exercised attei the Union in relation to the 
Government of Canada, be vested in and exerciseable by the 
Governor General, with the Advice or with the Advice and Con- 
st nt of or in conjunction with the Queen’s Privy Council for 
Canada oi anv Membeis theieof, or bv the Governor General 
individually, as the Case requires, subject nevertheless (except 
with respect to such as exist under Acts of the Parliament of 
Great Britain or of the Parliament of the United Kingdom of 
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Application 
of Provisions 

rearnne lo 

Governor 
General in 
Council 


Power lo 
Her Majesty 
lo aolYiurizt 
Governor 
General lo 
appoint 
Deputies 


Command of 
Armed 
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Great Britain and Ireland) to be abolished or alteied bv the 
Parliament of Canada 

13 The Provisions of this Act referring to the Governor 
General in Council shall be construed as referring to the Gov- 
ernor General acting by and with the Advice of the Queen’s 
Privy Council for Canada 

14. It shall be lawful for the Queen, if Ilei Majesty thinks 
fit, to authorize the Governor General from lime to Time to 
appoint any Person or an> Persons jointly oi seveially to be 
his Deputy or Deputies within any Part or Paits ot Canada, and 
in that Capacity to exercise during the Pleasure of the Governor 
General such ol the Powers, Authorities, and Functions ot the 
Governor General as the Governor General deems it necessarv 
or expedient to assign to him or them subject to am Limitations 
or Directions expressed or given by the Queen but the Appoint- 
ment of such a Deputy oi Deputies shall not aftect the Exercise 
bv the Governor General himself of any Power Authontv, or 
Function 

15 The Comnnnd-in-Chief of the land and K ival Militn 
and of all Naval and Military Forces, ot and in Camd i lu 
hereby declared to continue and be vested m the Queen 

16 Until the Queen otherwise directs the Seat of Govern- 
ment of Canada shall be Ottawa 

IV Legislative Power 

17 There shall be One Parliament tor Canada, consisting ot 
the Queen, an Upper House stvled the Senate and the House 
of Commons 

| *18 The Privileges Immunities, and Powers to be held, en- 
' joyed, and exercised bv the Senate and by the House of Com 
mons and bv the Members thereot respectively shall be such as 
are from Time to Tune defined by Act of the Pailiament ot 
Canada, but so that the same shall never exceed those at the 
passing of this Act held, enjoyed, and exercised by the Com- 

*Repealed by 1875 Amendment, and a new Section substituted See 
Appendix C 
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mons House of Parliament of the United Kingdom of Great 
Britain and L eland and by the Members thereof 

19 The Pailiamcnt of Canada shall be called together not 
later than Six Months alter the Union 

20 Theie shall be a Session ot the Paihament ot Canada 
once at least m cvuv Yetr so that Twelve Months shall not 
intervene between the last Sitting of the Parliament in one 
Session and its fiist Sitting in the next Session 

The Semite 

*21 The Senate shall, subject to the Provisions of this Act, 
consist oi be\ ent\-hv n Members, who shall be styled Senators 

22 . In relation to the Constitution of the Senate, Canada 
shall be deemed to consist ol lhiee Divisions 

1 Ontario, 

2 Quebec , 

3 The Maritime Piovinces, Nova Scotia and New Bruns- 
wick, which Three Divisions shall (subject to the Provisions of 
this Act) be eijuallv leprescnted in the Senate as follows 
Ontario b> Twentv-tour Scnatois, Quebec by Twenty-four 
Senators, and the Maritime Provinces by Twenty-four Sena- 
tors, Twelve thereoi representing Nova Scotia, and Twelve 
thereof representing New Brunswick 

In the Case ot Quebec each of the Twenty-four Senators 
representing that Province dull be apDOinterl for One of the 
Twentv-tour Electoral Divisions of Lower Canada specified in 
Schedule- A to Clt ipter One of the Consolul iteci Statutes of 
Canada 

23 The Qualification of a Senator shall be as follows 

(1) He shall be of the full age of Thirty Years 

(2) He shall be either a Natural-born Subject of the Queen, 
or a Subject of the Queen naturalized hy an Act of the 
Parliament of Great Britain or of the Parliament of the 
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* Altered b> 1915 Amendment See Appendix E 
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United Kingdom of Great Britain and li eland, or ot the 
Legislature of One of the Piovinces of Upper Canada 
Lower Canada, Canada, No\a Scotia, or New Bumswick, 
before the Union, or of the Parliament ot Canada alter 
the Union 

(3) He shall be legally or equitably seised as of Freehold 
for his own Use and Benefit oE Lands or Tenements held 
in free and common Socage, or seised 01 possessed lor his 
own Use and Benefit of Lands or tenements held m Frauc- 
alleu or in Roture within the Piovmce foi which he is 
appointed, of the Value ot Four thousand Dollnis, o\ci 
and above all Rents, Dues, Debts, Chuiges Mml«u,cs 
and Incumbrances due or payable out of or clniged on or 
affecting the same 

(4) His Real and Peisonal Propel ty shall be together woilh 
Foui thousand Dollars over and above his Di bts and 
Liabilities 

(5> He shall be lesident in the Province ior which he is 
appointed 

(6) In the case of Quebec he shall have h-s ReN Piupc’ *' 
Qualification in the Electoral Division foi which he is 
appointed, or shall be lesident m tint Division 

24 The Governor General shall Irom Time to Time, in the 
Queen's Name, In Instrument under the GiciL Sed of Canada 
summon qualified Persons to the Senate, md subject to the 
Provisions of this Act, even Person so summoned shill become 
and be a Member of the Senate and a Senator 

25 Such Pei sons shall he first summoned to the Senate as 
the Queen by Warrant under Her Majesty's I<o\ il Sign Mann il 
thinks fit to appiovc, and their Names shall be inserted in the 
Queen's Proclamation of Union 

*26 If at any Time on the Recommendation of the Governor 
Geneial the Queen thinks fit to direct that Three or Six Mem- 
bers be added to the Senate, the Governor General may by Sum- 
mons to Three or Six qualified Persons (as the Case may bej 

♦Altered b> 1915 Amendment See Appendix E 
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representing equally the Thiee Divisions ol Canada, add to the 
Senate accordingly 

27. In case of such Addition being at any Tune made the senate' 1 ™ ° f 
Governor General shall not summon any Pei son to the Senate, ™™ b a g l r 
except on a further like Direction bv the Oueen on the like 
Recommendation, until each of the Three Divisions of Canada 
is represented by Twenty-four Senators and no more 

28 The Number of Senatois shall not at any Time exceed Maximum 

number of 

Seventy-eight Senators 

29 A Senator shall subject to the Provisions ot this Act Tenure of 

J Place in 

hold his Place m the Senate for Life senate 

30 A Senator may by Writing under his Hand addiessed Resignation 

_ of Place in 

to the Governoi General resign Ins Plate in the Senate, and Senate 
thereupon the same shall be vacant 

31. The Place ot a Senator shall become vacant m any of the D ' sclual i fi ' 

J cation of 

following Cases — Senators 

(1) If for Two consecutive Sessions of the Parliament he 
fails to give his Attendance in the Senate 

(2) If he takes an Oath or makes a Declaiation or 
Ackiioivledgme.it ot Allegiance Obedience, or Adherence 
to a Foreign Power, or does an Act whereby he becomes 
a Subject or Citizen, or entitled to the Rights or Privileges 
of a Subject or Citizen, of a Foreign Power 

(3) If he is adjudged Bankrupt or Insolvent or applies for 
fne ‘Bene'nt di any Taw r dialing tu ’insdrveih Tdtfrurs, or 
becomes a public Defaulter 

(4) It he is attainted of Treason or convicted of Felony or 
of any infamous Crime 

(5) If he ceases to be qualified in respect of Property or of 
Residence, provided, that a Senator shall not be deemed 
to have ceased to be qualified in respect of Residence by 
reason only ot his residing at the Seat ot the Government 
of Canada while holding an Office under that Government 
requiring his Presence there 
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32 When d Vacancy happens in the Senate by Resignation, 
Death, or otherwise the Govcrnoi General shall by Summons 
to a fit and qualified Person fill the Vacancy 

33 If any Question arises respecting the Qualification ot a 
Senator or a Vacancy in the Senate the same shall he heard and 
determined by the Senate 

34 The Governor General may hom Time to Time bv 
Instrument under the Gieat Seal of Canada, appoint a Senator 
to be Speaker of the Senate, and mav remove him and appoint 
another in his Stead 

35 Until the Parliament of Canada otheiwise pi o\ ides, the 
Presence of at least Fitteen Senators, including the Speaker, 
shall be necessarv to constitute a Meeting of the Senate tor the 
Exercise of its Powers 

36 Questions ansing in the Senate shall be decided In a 
Majority of Voices, and the Speaker shall in all Cases have a 
Vote, and when the Voices are equal the Decision shall be 
deemed to be in the Negative 

The House of Commons 

37 The House of Commons shall, subject to the Piousions 
of this Act, consist of One hundred and eighty -one Member* 
of whom Eighty -two shall be elected for Ontario, Sixty -five lor 
Quebec, Nineteen for Nova Scotia, and Fifteen tor New Bruns- 
wick 

38 The Governor General shall trom Time to Time in the 
Queen’s Name, by Instrument under the Great Seal of Canada, 
summon and call together the House of Commons 

39 A Senator shall not be capable of being elected oi ot 
sitting or voting as a Member of the House of Commons 

40 Until the Parliament of Canada otheiwise pi ov ides 
Ontario, Quebec, Nova Scotia and New Brunswick shall for 
the Purposes of the Election of Members to serve in the Plouse 
of Commons, be divided into Electoral Districts as follows — 
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1 Ontario 

Ontario shall be divided into the Counties, Ridings of 
Counties, Cities, Parts of Cities, and Towns enumerated in the 
First Schedule to tins Ac 1- , each wheieof shall be an Electoral 
District, each such District as numbered in that Schedule being 
entitled to return One Member 

2 Quebec 

Quebec shall be divided into Sixty-five Electoral Districts, 
composed of the Sixty-five Electoral Divisions into which Lower 
Canada is at the passing ot this Act divided under Chapter Two 
of the Consolidated Statutes of Canada, Chapter Seventy-five 
of the Consolidated Statutes for Lower Canada, and the Act of 
the Piovmce of Canada of the Twtnty-thud Year of the Queen, 
Chapter One, or any other Act amending the same in force at 
the Union, so mat each such Electoral Division shall be for the 
Purposes of this Act an Electoral District entitled to return One 
Membe r 

3 Nov^ Scotia 

Each of the Eighteen Counties of Nova Scotia shall be an 
Electoral District The County of Halifax shall be entitled to 
return Two Membfis, a H each of the other Counties One 
Member 

4 New Brunswick 

Each of the Fourteen Counties into which New Brunswick 
ib A. vNitA, i7rt.Wu.iC; Art. Ofy iff. A OywAp vA SA Jc/h?., Aa’A 
an Electoial District The City of St John shall also be a 
separate Electoral District Each of those Fifteen Electoral Dis- 
tricts shall be entitled to leturn One Member 

41 Until the Parliament of Canada otherwise provides all 
Laws in force in the several Provinces at the Union relative to 
the following Matters or any of them, namely, — the Qualifica- 
tions and Disqualifications of Persons to be elected or to sit or 
vote as Members of the House of Assembly or Legislative 
Assembly m the several Provinces the Voters at Elections of 
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such Members, the Oaths lu be taken by Voters, the Returning 
Offiteis, their Powers and Dut>es, the Proceedings at Elections, 
the Periods during which Elections may be continued, the Trial 
of Controverted Elections, and Proceedings incident theieto, 
the vacating of Seats of Members, and the Execution ot new 
Writs m case of Seats vacated otherwise than bj Dissolution — 
shall respectively apply to Elections of Members to serve m the 
House of Commons for the same several Provinces 

Provided that, until the Parliament of Canada othervv ise pro- 
vides, at any Election for a Member of the House of Commons 
for the District of Algoma, in addition to Persons qualified bv 
the Law of the Province of Canada to vote, eveiy male Bntish 
Subject, aged Twenty -one Years or upwards, being a House- 
holder, shall have a Vote 

42 For the First Election of Members to serve in the House 
of Commons the Governor General shall cause Writs to be 
issued by such Person, m such Form and addressed to such 
Returning Officers as he thinks fit 

The Person issuing Writs under this Section shall have the 
like Powers as are possessed at the Union by the Officers 
charged with the issuing of Writs for the Election of Members 
to serve in the respective House of AssembK or Leg'shtwe 
Assembly of the Province of Canada, Nova Scotia nr New 
Brunswick, and the Returning Officers to whom Writs are 
directed under this Section shall have the like Povveis as are 
possessed at the Union by the Officers charged vvith the return- 
ing of Writs for the Election of Members to serve m the same 
respective House of Assembly or Legislative Assembh 

43 In case a Vacancy m the Representation in the Ho’we of 
Commons of any Electoral District happens before the Meeting 
of the Parliament, or after the Meeting of the Parliament before 
Provision is made by the Parliament in this Behalf, the Pro- 
visions of the last foregoing Section of this Act shall extend 
and apply to the issuing and returning of a Writ in respect of 
such Vacant Distnct 

44 The House of Commons on its first assembling after a 
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General Election shall proceed with all practicable Speed to 
elect One of its Members to be Speaker 

45 In case of a Vacancy happening in the Office of Speaker 
by Death, Resignation, or otherwise, the House of Commons 
shall with all practicable Speed proceed to elect another of its 
Members to be Speaker 

46. The Speaker shall pieside at all Meetings of the House 
of Commons 

47 Until the Path ament ot Canada otherwise piovides, in 
case of the Absence for any Reason of the Speaker from the 
Chair of the House of Commons for a period of Fort) -eight 
consecutive Hours the House mav elect another ot its Members 
to act as Speaker, and the Member so elected shall during the 
Continuance of such Absence of the Speaker have and execute 
all the Powers Pm ileges, and Duties of Speaker 

48 The Piesence of at least Twenty Members of the House 
of Commons shall be necessary to constitute a Meeting of the 
House for the Exercise of its Powers and for that Purpose the 
Speaker shall be reckoned as a Member 

49 Questions arising m the House of Commons shall be 
decided bv a Majontv of Voices other than that of the Speaker, 
and when the Voices re equal, but not otherwise, the Speaker 
shall have a Vote 

50 Every House of Commons shall continue for Five Years 
from the Du of the Return ot the Writs foi choosing the House 
(subiect to be soonei dissolved b\ the Governor General), and 
no longer 

*51 On the Completion of the Census in the Year One thou- 
sand eight hundred and seventy-one, and of each subsequent 
decennial Census the Representation of the Four Provinces 
shall be readjusted b\ such Authontv, in such Manner, and 
from such Time, as the Pailiament of Canada from Time to 
Time provides, subject and according to the following Rules — 

‘Repelled hv 19-ffi Amendment and a new Section substituted See 
Appendix G 
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(1) Quebec shall have the fixed Number of Sixty-bve 
Members 

(2) There shall be assigned to each ot the other Provinces 
such a Number of Members as will bear the same Propor- 
tion to the Number of its Population (ascertained at such 
Census) as the Number Sixty -five bears to the Number of 
the Population of Quebec (so ascertained) 

(3) In the Computation of the Number of Members tor a 
Province a fractional Part not exceeding One Half the 
whole Number requisite for entitling the Province to a 
Member shall be disregarded , but a fractional Pad o ceed- 
mg One Half of that Number shall be eqimalent to the 
whole Number 

(4) On any such Re-adjustment the Number of Members 
for a Province shall not be reduced unless the Pronoition 
which the Number of the Population of the Province bore 
to the Number of the aggregate Population of Canada at 
the then last preceding Re- adjustment of the v o\nber m 
Members for the Province is ascei tamed at the then latest 
Census to be diminished by One Twentieth Pait or 
upwards 

(5) Such Re-adjuslinent shall not take effect until the 
Termination of the then existing Parliament 

* 

52 The Number of Members of the House of Commons inn 
be from Time to Time increased by the Pailnment of Canada 
provided the proportionate Representation of the Piovmces 
prescribed by th.cs Act cs not tberehv disturbed 

Monev Votes, Royal Assent 

53 Bills for appropriating any Part of the Public Re\enue 
or for imposing any Tax or Impost, shall originate in the House 
of Commons 

54 It shall not be lawful for the House of Commons to adopt 
or pass any Vote, Resolution, Address, or Rill for ♦Pe Appro- 
priation of any Part of the Public Revenue, or of any Tax or 

*New Section S1 a added by 1915 Amendment See Appendix E 
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Impost, to an} Purpose that has not been first recommended to 
that House b\ Message ot the Go\ernor General in the Session 
in which such Vote, Resolution, Address, Oi Bill is pioposed 

55 Where a Bill passed b> the Houses ot Parliament is pre- 
sented to the Goveinoi Geneial toi the Queens Assent he shall 
declare, according to his Disci etion but subject to the Provisions 
of this Act and to Her Majesty’s Instructions, either that he 
assents thereto m the Queens Name, or that he withholds the 
Queen’s Assent, 01 that he reserves the Bill for the Signification 
of the Queen’s Pleasure 

56. Wheie the Gov ernoi General assents to a Bill in the 
Queen’s Name, he shall L\ the first convenient Opportunity send 
an authentic Copj of the Act to one ot Her Majesty’s Principal 
Secretaries of State and it the Queen in Council within Two 
Years after Receipt thereof by the Secretary of State thinks fit 
to disallow the Act stall Disallowance (with a Certificate of 
the Secretarv of State <>t the Dav on which the Act was received 
by him) being signified In the Governor General by Speech or 
Message to each of the Houses of the Parliament or by 
Proclamation, shall annul the Act fiom and after the Day of 
such Signification 

57 A Bill reserved for the Signification of the Queen’s 
Pleasure shall not have any Foicc unless and until within Two 
Years from the Dav on which it was presented to the Governor 
General for the Queen's Assent the Governor General signifies, 
by Speech nr Message to each of the I-Iouses of the Parliament 
or by Proclamation tli it it lias received the Assent of the Queen 
in Council 

An Entry of everv such Speech Message or Proclamation 
shall be made in the journal of each House, and a Duplicate 
thereof dul) attested shall be delivered to the proper Officer to 
be kept among the Records of Canada 
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V Provincial Constitutions 
Executive Power 

58 For each Province there shall be an Office! , styled the 
Lieutenant-Governor, appointed by the Governor General m 
Council by Instrument under the Great Seal of Canada 

59. A Lieutenant-Governor shall hold Office during the 
Pleasure of the Governor General, but an) Lieutenant-Governor 
appointed after the Commencement oi the First Session ot the 
Parliament of Canada shall not be removable within Five Yeirs 
from his Appointment, except for Cause assigned which shall 
be communicated to him in Writing within One Month alter the 
Order for his Removal is made, and shall be communicated by 
Message to the Senate and to the House of Commons within 
One Week thereafter if the Parliament is then sitting md it not 
then within One Week after the Commencement ot the next 
Session of the Parliament 

60 The Salaries of the Lieutenant-Governo r s sha 11 We fixed 
and provided bv the Parliament of Canada 

61 Every Lieutenant-Governor shall, before assuming the 
Duties of his Office, make and subscribe before the Governor 
General or some Person authorized by him, Oaths ot Allegiance 
and Office similar to those taken by the Governor Gencial 

62 The Provisions of this Act referring to the Lieutenant- 
Governor extend and appl> to the Lieutenant-Gov ei noi fur the 
Time being of each Province or other the Chief Executive 
Officer or Adtu , n , s f rato r for the Time berg ca”vng on the 
Government of the Province, bv vlntevei Title he is designate! 

63 The Executive Council of Ontario anel ot Ouelnc shall 
be composed of such Persons as the Lieutenant-Governor from 
Time to Time thinks fit, and m the first instance of the follow mg 
Officers, namely, — the Attorney-General, the Secretaiv and 
Registrar of the Province, the Treasurer of the Pt mince, 1 he 
Commissioner of Crown Lands, and the Commissioner of Agri- 
culture and Public Works, with in Quebec, the Speaker of the 
Legislative Council and the Solicitor General 
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64 The Constitution ot the Executive Authority in each of 
the Provinces of Nova Scotia and New Brunswick shall, subject 
to the Provisions ot this Act, continue as it exists at the Union 
until altered under Lhe Aulhontv ot this Act 

65 All Powers Authonties, and Functions winch undei any 
Act ot the Parliament ot Gi eat Bi itain 01 ot the Parliament ot 
the United Kingdom oi Gieat Britain and Ireland, or ot the 
Legislature ot Upper Canada Lower Canada, or Canada were 
or are before or at the Union vested in or exerciseable by the 
respective Governors oi Lieutenant-Governors of those Prov- 
inces, with the Advice or with the Advice and Consent of the 
respective Executive Councils thereof, or in conjunction with 
those Councils, or with ail) Numbei of Members theieof, oi bv 
those Governors or Lieutenant-Governors individually, shall, as 
far as the same are capable of being exeicised after the Union 
in relation to the Government of Ontario and Quebec respec- 
tively, be vested in and shall or may be exercised by the Lieu- 
tenant-Governor of Ontario and Quebec respectively with the 
Advice or with the Advice and Consent of or in conjunction 
with the respective Executive Councils or any Members thereof, 
or by the Lieutenant-Governor individually, as the Case re- 
quires, subject nevertheless (except with respect to such as 
exist under Acts of the Parliament of Great Britain, or of the 
Parliament of the United Kingdom of Great Britain and Ire- 
land,) to be abolished nr altered bv the respective Legislatures 
of Ontario and Quebec 

66 The Provisions of this Act refernng to the Lieutenant- 
Governor in Council shall he constmed as referring to the 
Lieutenant-Gnvernor of the Province acting by and with the 
Advice of the Executive Council thereof 

67 The Governor General in Council may from Time to Time 
appoint an Administrator to execute the Office and Functions 
of Lieutenant-Governor during his Absence, Illness, or other 
Inability 

68 Unless and until the Executive Government of any 
Province otherwise directs with respect to that Province, the 
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Seats ot Government of the Provinces shall be as follows, 
namely,' — of Ontario, the City or Toronto, of Quebec, the City 
of Quebec, of Nova Scotia, the City ot Halifax, and of New 
Brunswick, the City of Fredericton 

Legislative Power 

1 Ontario 

69 There shall be a Legislature foi Ontario consisting of the 
Lieutenant-Governor and ot One House styled the Legislative 
Assembly of Ontario 

70 The Legislative Assembly of Ontario shall be composed 
of Eighty-two Members, to be elected to represent the Eighty - 
two Electoral Districts set ioith in the First Schedule to this 
Act 

2 Quebec 

71 There shall be a Legislature for Quebec consisting of the 
Lieutenant-Governor and of Two Houses, sty led the Legislative 
Council of Quebec and the Legislative Assembly ot Quebec 

72 The Legislative Council of Quebec shall be composed of 
Twent>-four Members, to be appointed bj the Lieutenant- 
Governor in the Queen's Name, by Instrument under the Great 
Seal of Quebec, one being appointed to represent each of the 
Twenty-tour Electoral Divisions of Lower Canada in this Act 
referred to, and each holding Office for the Teim of his Life 
unless the Legislature of Quebec otherwise provides under the 
Provisions of this Act 

73 The Qualifications of the Legislative Councillors of 
Quebec shall be the same as those of the Senators for Quebec 

74. The Place of a Legislative Councillor of Quebec shall 
become vacant in the Cases, vmtahs mutandis, in which the 
Place of Senator becomes vacant 

75 When a Vacancy happens in the Legislative Council of 
Quebec by Resignation, Death, or otherwise, the Lieutenant- 
Governor, in the Queen’s Name, by Instrument under the Great 
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Seal ot Quebec, shall appoint a fit and qualified Person to fill the 
Vacancy 

76. If any Question arises respecting the Qualification of a £j u vaca™^ 
Legislative Councillor ot Quebec, or a Vacancy in the Legis- etc 
lative Council of Quebec, the same shall be heard and determined 
by the Legislative Council 

77 The Lieutenant-Governor may from Time to Time, by 
Instrument under the Great Seal of Quebec, appoint a Member Counci1 
of the Legislative Council of Quebec to be Speaker thereof, and 

may remove him and appoint another in his stead 

78 Until the Legislature ot Quebec othenuse provides, the 
Presence of at least Ten Members of the Legislative Council, Lounci1 
including the Speaker, shall be neeessaiy to constitute a Meeting 
for the Exeicise of its Powers 

79 Questions arising in the Legislative Council of Quebec 
shall be decided by a Majouty ot \ oices, and the Speaker shall 
in all Cases have a Vote, and when the Voices are equal the 
Decision shall be deemed to be in the negative 

80 The Legislative Assembly of Quebec shall be composed 
ot Sixty-five Membeis, to be elected to repiesent the Sixty-five 
Electoial Divisions or Distncts of lower Canada in this Act 
relerred to, subject to Alteiation thereof by the Legislature of 
Quebec Provided that it shall not be lawful to present to the 
Lieutenant-Gov emor ot Quebec tor Assent any Bill for altering 
the Limits of any of the Electoral Divisions or Districts men- 
tioned vi the Second Schedule to tins Act, unless the Second 
and Third Readings of such Bill have been passed in the Legis- 
lative Assembly with the Concurrence of the Majority of the 
Members representing all those Electoral Divisions or Districts, 
and the Assent shall not be given to such Bill unless an Address 
has been presented bv the Legislative Assembly to the Lieu- 
tenant Governor stating that it has been so passed 

3 Ontario and Quebec 

81 The Legislatures of Ontario and Quebec respectively FIr3l Sea 
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shall be called together not later than Six Months after the 
Union 

82. The Lieutenant-Governor of Ontario and of Quebec 
shall from Time to Time, in the Queen’s Name, by Instrument 
under the Great Seal of the Province, summon and call together 
the Legislative Assembly of the Province 

83 Until the Legislature of Ontario or of Quebec otherwise 
provides a Person accepting or holding m Ontario or in Quebec 
any Office, Commission, or Employment, peimanent oi tem- 
porary, at the Nomination of the Lieutenant-Gomnnr to which 
an annual Salary, or any Fee, Allowance, Emolument oi profit 
of any Kind or Amount whatever from the Province is atl iched 
shall not be eligible as a Membei of the Legislative Asm mbit 
of the respective Province, nor shall he sit oi vote as such but 
nothing in this Section shall make ineligible am Pei son being 
a Member of the Executive Council of the respeclru Pi ounce 
or holding any of the following Offices, that is to sa\ the Cilices 
of Attorney-General, Secretary and Registrar ot the Pi o\ nice 
Treasurer of the Province, Commissioner of Crown Linds and 
Commissioner of Agriculture and Public Works and in Quebec 
Solicitor General, or shall disqualify him to sit or inte in the 
House for which he is elected, provided he is elected while hold- 
ing such Office 

84 Until the Legislatures of Ontario and Quebec respec- 
tively otherwise provide, all Laws which at the Union aie in 
force in those Provinces respectnely, relative to the following 
Matters, or any ot tiiem namely, — tlie Qualifications and Dis- 
qualifications of Persons to be elected or to sit or ante as 
Members of the Assembly of Canada the Qualifications m 
Disqualifications of Voters the Oaths to be taken bv Voters 
the Returning Officers, their Powers and Duties, the Pioceed- 
ings at Elections, the Periods during which such Elections nnv 
be continued, and the Trial of controverted Elections and the 
Proceedings incident thereto, the vacating of the Seat a of Mem- 
bers and the issuing and Execution of new Wilts in case of 
Seats vacated otherwise than by Dissolution, — shall respectively 
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apply to Elections ot Membeis to serve in the respective Legis- 
lative Assemblies of Ontano and Quebec 

Provided that until the Legislature of Ontano otherwise pro- 
vides, at any Election foi a Membei ot the Legislative Assembly 
of Ontario for the District ot Algoma m addition to Persons 
qualified b_y the Law ot the Province of Canada to vote, every 
male British Subject, aged Twenty -one Yeais or upwards, 
being a Households shall have a Vote 

85 Every Legislate e Assembly of Ontai 10 and ev ery Legis- Duration of 
lative Assembly of Quebec shall continue foi Foui Years from Assembles 
the Day of the Return of the Writs for choosing the sime (sub- 
ject nevertheless to cither the Legislative -\ssemblv of Ontario 
or the Legislative Assembly of Quebec being sounei dissolved 
by the Lieutenant-Govei nor of the Province - ) and no longer 

86. There shall be a session ot the Legist iture of Ontano yearly ses- 
and of that of Quebec once at least m everv Year so that Legislature 
Twelve Months shall not mtcivene between the last Sitting of 
the Legislature m each Province m one Session and its first 
Sitting in the next Session 

87 The following Provisions ot this Act lcspeeting the House speaker 

of Commons of Canada shall extend and apply to the Legislative Quorum etc 
Assemblies of Ontano and Quebec, that is to sav, — the Pro- 
visions relating to the Election nf a Spethu onginallv and on 
Vacancies, the Duties ot the Speak ci the absence of the Speaker, 
the Quorum, and the Mode ot voting, as it those Piovisions 
were here re-enacted and made applicable in Teims to each such 
Legislative Assembly 

4 Now Scotiv vis d New Brunswick 

88 The Constitution of the Legislature of each of the Consuiu 

.Till t,0nS 0 ‘ 

Provinces of Nova Scotia and New Brunswick shall, subject to Legislatures 

otNova 

the Provisions of this Act, continue as it exists at the Union Scotland 
until altered under the Authority of this Act , and the House or wick 
Assembly of New Biunswick existing at the passage of this Act 
shall, unless sooner dissolved, continue for the Period for which 
it was elected 
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5 Ontario, Olellc. and Nova Scotia 

89 Each of the Lieutenant-Goveinois ot Ontario, Quebec 
and Nova Scotia shall cause Writs to be issued for the First 
Election of Members ot the Legislative Assembh thereof >n 
such Form and by such Pei son as he thinks fit, and at such 
Time and addressed to such Returning Otticer as the Go\e r nor 
General directs, and so that the First Election ot a Membci ot 
the Assembl> for an> Electoral District or an> Subdivision 
thereof shall be held at the same Time and at the same Places as 
the Election for a Member to serve in the House of Commons 
ot Canada for that Electoral District 

6 The Folr Provinces 

90 The following Provisions ot this Act respecting the 
Parbament of Canada namely, — the Provisions re! it mg to 
Appropriation and Tax Bills the Recommendation ot Monev 
Votes, the Assent to Bills, the Disallowance of Acts and the 
Signification of Pleasuie on Bills reseivcd — shall extend and 
apply to the Legislatures of the several Provinces as it those 
Provisions were here re-enacted and made applicable in Terms 
to the respective Provinces and the Legislatures theieof with 
the Substitution of the Lieutenant-Governor ot the Pi ounce 
for the Governor General of the Governor General foi the 
Queen and for a Secretarv of State, of One Yeai for Two Yeais 
and of the Province for Canada 

VI Distribution or Legislative Powers 
Powers of the Parliament 

91 It shall be lawful for the Queen by and with the Vhice 
and Consent of the Senate and House of Commons to make 
Laws for the Peace, Order, and good Government of Canada, 
in relation to all Matters not coming within the Classes of Sub- 
jects by this Act assigned exclusively to the Legislatures of the 
Provinces, and for greater Certainty, but not so as to restrict 
the Generality of the foregoing Terms of this Section, it is 
hereby declared that (notwithstanding anvthing m this Act) the 
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exclusive Legislative Authority of the Parliament of Canada 
extends to all Matters* coming within the Classes ot Subjects 
next hei cnufter enumerated, that is to say, — 

1 The Public Debt and Property 

2 The Regulation of Trade and Commerce 
* 

3 The raising ot Money by any Mode or System of 
Taxation 

4 The boil owing of Money on the Public Credit 

5 Postal Service 

6 The Census and Statistics 

7 Militia, Mill tar> and Naval Service and Defence 

8 The fixing of and piovidmg tor the Salaries and Allow- 
ances ot Civil and other Officers ot the Government of 
Canada 

9 Beacons, Bno>s, Lighthouses, and Sable Island 

10 Navigation and Shipping 

11 Quarantine and the Establishment and Maintenance of 
Marine Hospitals 

12 Sea Coast and Inland Fisheries 

13 Ferries between a Province and an\ British or Foreign 
Countr) or between Two Provinces 

14 Cunency and Coinage 

15 Banking Incorporation of Banks, and the Issue of Paper 
Money 

16 Savings Banks 

17 Weights and Measures 

18 Bills of Exchange and Promissory Notes 

19 Interest 

20 Legal Tender 

21 Bankruptcv and Insolvency 

22 Patents of Invention and Discovtrv 

23 Copyrights 

24 Indians and Lands reserved for the Indians 

25 Natuialization and Aliens 

26 Marriage and Divorce 

27 The Criminal Law , except the Constitution of Courts of 
Criminal Jurisdiction, but including the Procedure in 
Criminal Matters 

+ New Sub-section 2 c added bv 1940 Amendment See Appendix F 
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2S The Establishment, Maintenance, and Management ot 
Penitentiaries 

29 Such Classes of Subjects as are expiessly excepted in the 
Enumeration of the Classes of Subjects by this Act 
assigned exclusively to the Legislatuies of the Pi ounces 

And any Matter coming within any of the Classes of Subjects 
enumerated m th’s Section shaU no f be deemed to come vMthm 
the Gass of Matters of a local or private Natuie composed in 
the Enumeration of the Classes of Subjects by this Act assigned 
exclusive!) to the Legislatures of the Pi or inces 

Exclusive Poweis of Provincial Legislatures 

92 In each Province the Legislature mav exclusneh make 
Laws in relation to Mattel s coming vuthrn the Classes ot Sul) 
jects next hereinafter enumerated, that is to sav — 

1 The Amendment fiom Time to Time, notwithstanding 
anything in this Act of the Constitution ot the Pi ounce 
except as regai ds the Office of Lieutcnant-Gm ernor 

2 Direct Taxation within the Pi ounce in older to the 
Raising of a Revenue for Provincial Futposrs 

3 The borrowing of Money on the sule Credit of the 
Province 

4 The Establishment and Tenure of Provincial Offices and 
the Appointment and Pavment ot Provincial OHit-tp* 

5 The Management and Sale of the Public Lands belong- 
ing to the Province and of the Timber and Wood thereon 

6 The Establishment Maintenance and Management ot 
Public and Reformatory Prisons in and toi the Pi ounce 

7 The Establishment Maintenance and M inagement ol 
Hospitals, Asvlums Charities and Flecmosvn uv Insti- 
tutions in and for the Province, other than Marine 
Hospitals 

8 Municipal Institutions in the Province 

9 Shop, Saloon, Tavern, Auctioneer, and other Licenses 
in order to the raising of a Revenue for Provincial Local 
or Municipal Purposes 

10 Local Works and Undertakings other than such as ire 
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of the following - Classes ■ — 

(a) Lines of Steam or other Ships, Railways, Canals, 
Telegraphs, and other Worls and Undertakings connect- 
ing the Province with any other or others of the Prov- 
inces, or extending be\ ond the Limits of the Province 

( b ) Lines of Steam Ships between the Province and any 
British or Foreign Country 

( c ) Such Woiks as, although wholly situate within the 
Province, are before 01 after their Execution declared 
bv the Pailiament of Canada to be for the general Advan- 
tage of Canada or for the Advantage of Two or more 
of the Provinces 

11 The Incorpoiation of Companies with Provincial Objects 

12 The Sol< mmzation of Marriage in the Pruvince 

13 Propertv ind Civil Rights in the Province 

14 The Administration of Justice in the Province, including 
the Constitution Maintenance, and Organization of Prov- 
incial Courts both ot Civil and of Criminal Jurisdiction, 
and including Pioceduie m Civil Mattel s in those Courts 

15 The Imposition of Punishment by Fine, Penalty, or 
Imprisonment for enforcing anv Law of the Province 
made in relation to anv Matter coming within any of the 
Classes of Subjects enumerated in this Section 

16 Gencralh all Matters of a merely locil or private Nature 
in the Province 


Education 

93 In and for each Province the Legislature ma\ exclusively 
make Laws in relation to Education subject and according to 
the following Provisions — 

1 Nothing in anv such law shall premchcialh affect anv 
Right or Pnvilege with respect to Denominational Schools 
which any Class of Persons have by Law in the Province 
at the Union 

2 All the Powers, Privileges and Duties at the Union by 
Law conferred and imposed in Upper Canada on the 
Separate Schools and School Trustees of the Queen’s 
Roman Catholic Subjects shall be and the same are hereby 


Legislation 

respecting 

Education 
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extended to the Dissentient Schools of the Queen s 
Protestant and Roman Catholic Subjects in Quebec 

3 Where in any Province a S\stem of Separate or Dis- 
sentient Schools exists bv Law at the Union 01 is there- 
after established by the Legislature of the Pi ounce an 
Appeal shall he to the Governor General in Council from 
any Act or Decision of any Provincial Authority affecting 
any Right or Privilege of the Protestant oi Rom m 
Catholic Minority of the Queen’s Suojects in lehtion to 
Education 

4 In case any such Provincial Law as from Time to Time 
seems to the Governor Geneiul in Council requisite for 
the due Execution of the Provisions of this Section is not 
made, or m case am Decision of the Governor General in 
Council on any Appeal under this Section is not dub 
executed by the proper Provincial Authority m that 
Behalf, then and in every such Case, and as far onh as 
the Circumstances of each Case reqime, the Parh uncut of 
Canada may make remedial Laws for tne flue Execution 
ot the Provisions of this Section and ot any Decision ot 
the Governor General m Council under this Section 

Vmfoi mity of Lams in Ontauo Nova Scotia end 
New Bi unnoick 

94 Notwithstanding am f-hmg m this Act t^e Parliament ot 
Canada may make Provision for the Uniformity ot all oi oi 
the Laws relative to Propei tv and Civil Rights in Ontario Nov i 
Scotia, and New Bumswick, and of the Procedure of all or am 
of the Courts in those Three Provinces and from and alter the 
passing of any Act in that Behalf the Power of the Paihament 
of Canada to make Laws m relation to any Matter comprised 
in any such Act shall, notwithstanding anything in tins Act, be 
unrestricted but any Act of the Parliament of Canada making 
Provision for such Uniformity shall not have effect in any 
Province unless and until it is adopted and enacted as Law by 
the Legislature thereof 
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Agt imitate and Immigration 

95 In each Province the Legislature may make Laws in 
relation to Agriculture m the Province and to Immigration into 
the Province, and it is hereby declared that the Parliament of 
Canada may from Time to Time make Laws m relation to 
Agriculture in all or an\ of the Provinces, and to Immigration 
into all or anv of the Provinces , and anv Law of the Legislature 
of a Province relative to Agriculture or to Immigration shall 
have effect in and for the Province as long and as far only as it 
is not repugnant to any Act of the Parliament of Canada 

VII JUDICATURE 

96. The Governor General shall appoint the Judges of the 
Superior District, and Countv Courts in each Province except 
those of the Courts of Piobate m Nova Scotia and New Bruns- 
wick 

97 Until the Laws relative to Propeitv and Civil Rights in 
Ontario Nova Scotia and New Biunswick and the Procedure 
ot the Comts in those Piovinces, are made uiiitorm, the Judges 
of the Courts of those Piovmcts appointed b\ the Governor 
General shall be selected fiom the lespective Bars of those 
Provinces 

98 The Judges of the Courts of Quebec shall be selected 
from the Bar of that Province 

99 The Judges of the Superior Comts shall hold office dur- 
ing good Behaviour hut shall be lemovable bv the Governor 
General on Address ot the Senate and House of Commons 

100 The Salines Allowances, and Pensions of the Judges 
of the Supenor District and Countv Comts ( except the Comts 
of Probate in Nova Scotia and New Brunswick), and of the 
Admiralty Courts in Cases where the fudges thereof are for the 
Time being paid bv Salarv shall be fixed and provided by the 
Parliament of Canada 

101. The Parliament ot Canada mav, notwithstanding any- 
thing in this Act, from Time to Time, provide for the Consti- 
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tution, Maintenance, and Organization of a General Court ot 
Appeal for Canada, and for the Establishment of any additional 
Courts for the better Administration of the Laws of Canada 

VIII Revenues, Debts, Assets, Taxation 

102 All Duties and Revenues over which the respectne 
Legislatures of Canada, Nova Scotra, and New Brunswick 
before and at the Union had and have Power of Appiopriation 
except such portions thereot as are by this Act 1 eserved to the 
respective Legislatures of the Piovinces, or aie raised b) them 
in accordance with the special Powers conferred on them In this 
Act, shall form One Consolidated Revenue Fund, to be appio- 
priated for the Public Service of Canada in the Mannei and 
subject to the Charges in this Act provided 

103. The Consolidated Revenue Fund of Canada sh ill be 
permanently charged with the Costs Charges and Expenses 
incident to the Collection, Management, and Receipt theieot 
and the same shall form the first Charge thereon, subject to be 
reviewed and audited in such Manner as shall be oi dered In the 
Governor General in Council until the Pailiament otherwise 
provides 

104 The annual Interest of the Publ'C Debts of the sacral 
Frounces of Canada, Nova Scotia, and New Brunswick it the 
Union shall form the Second Charge on the Consolidated 
Revenue Fund of Canada 

105 Unless altered by the Parliament of Canada the solan 
of the Governor General shall be Ten thousand Pounds Staling 
Money of the United Kingdom of Great Biitam and Ii clmd 
pa> able out of the Consolidated Revenue Fund of C m id a and 
the same shall form the Third Charge thereon 

106 Subject to the several Payments bv tins Act charge 1 ' 1 
on the Consolidated Revenue Fund of Canada, the same shall 
be appropriated bv the Parliament of Canada fm the Public 
Service 

107 All Stocks, Cash, Banker’s Balances and Securities 
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for Money belonging Co each Province at the time 01 the Union, 
except as in this Act mentioned shall be the Propertv ot Canada, 
and shall be taken m Reduction of the amount of the respective 
Debts of the Provinces at the Union 

108 The Public "YVoiks and Piopeitv of each Province, 
enumerated in the Third Schedule to this Act, shall be the 
Property of Canada 

109. All Lands, Mines, Mineials and Rovalties belonging 
to the several Provinces of Canada, Nova Scotia, and New 
Brunswick at the Union, and all Sums then due or pajable for 
such Lands, Mines, Minerals, or Royalties shall belong to the 
several Provinces of Ontario Quebec Nova Scotia and New 
Brunswick in which the same are situate or arise, subject to 
any Trusts existing in respect thereof and to anv Interest other 
than that of the Province in the same 

110 All Assets connected with such Portions of the Public 
Debt of each Province as aie assumed bv that Piovmce shall 
belong to that Province 

111 Canada shall he liable foi the Debts and Liabilities of 
each Province existing at the Union 

112 Ontario and Quebec conjointh shall be liable to Canada 
for the amount (if anv) bv which the Debt of the Province of 
Canada exceeds at the Union Sixt>-t\\o million five hundred 
thousand dollars, and shall be charged with Interest at the Rate 
of Five per Centum per Annum thereon 

113 The Assets enumerated in the Fouitli Schedule to this 
Act belonging at the Union to the Piovince of Canada shall be 
the Property of Ontario and Quebec conjointlv 

114 Nova Scotia shall be liable to Canada for the Amount 
(if any) by which its Public Debt exceeds at the Union Eight 
million Dollars, and shall be charged with Interest at the Rate 
of Five per Centum per Annum thereon 

115. New Brunswick shall be liable to Canada for the Amount 
(if any) by which its Public Debt exceeds at the Union Seven 
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million Dollars, and shall be charged with Interest at the Rate 
of Five per Centum per Annum thereon 

116 In case the Public Debts of Nova Scotia and New 
Brunswick do not at the Union amount to Eight million and 
Seven million Dollars respectively, they shall i effectively receive 
by half-yearly Payments in advance trom the Government ot 
Canada Interest at Five per Centum per Annum on the Differ- 
ence between the actual Amounts of their lespcct" e Debts and 
such stipulated Amounts 

117. The several Provinces shall letain all their respective 
Public Property not otherwise disposed of in this Act subject 
to the Right of Canada to assume any Lands or Public Property 
required for Fortifications or for the Defence or the Country 

*118 The folloyymg Sums shall be paid yearly by Canada to 
the several Provinces for the Support of their Governments and 
Legislatures 

Dollars 

Ontario Eighty thousand 

Quebec Seventy thousand 

Nova Scotia Si^ty thousand 

New Brunswick Fifty thousand 


Two hundred and sixtv thousand 
and an annual Grant in aid of each Piovmce shall be made, 
equal to Eighty Cents per Head of the Population as ascertained 
by the Census of One thousand eight hurhetl and sixty -one 
and iti the Case of Nova Scotia and New Brunswick by eai’n 
subsequent Decennial Census until the Population of c ich nt 
those two Provinces amounts to Four bundled thousand So"L 
at which Rate such Grant shall thereafter remain Such Grants 
shall be in full Settlement of all future Demands on Canada, 
and shall be paid half-yearly in advance to each Province but 
the Government of Canada shall deduct from such Grants, as 
against anv Province, all Sums chargeable as Intel est on the 
Public Debt of that Province in excess of the several Amounts 
stipulated in this Act 

^Altered bv the 1907 Amendment, supra, pp 121-2, 140 
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119 New Brunswick shall receive by half-} early Payments 
in advance from Canada for the Penod of Ten \ears from the 
Union an additional Allowance of Sixty-three thousand Dollars 
per Annum, but as long as the Public Debt of that Province 
remains under Seven million Dollars, a Deduction equal to the 
Interest at Five per Centum per Annum on such Deficiency 
shall be made fiom that Allowance of Sixty-three thousand 
Dollars 

120 All Payments to be made undei this Act, or m dis- 
charge of Liabilities cieated under anv Act of the Provinces of 
Canada Nova Scotia, and New Brunswick respectiveh and 
assumed bv Canada, shall, until the Pailument of Canada other- 
wise directs be made in such Form and Manner as may from 
Time to Time be ordered by the Governor Geneial in Council 

121 All Articles of the Growth, Produce, or Manufacture 
of anv one of the Provinces shall from and aftei the Union, be 
admitted free into each of the other Provinces 

122 The Customs and Excise Laws of each Province shall 
subject to the Provisions of this Act, continue in force until 
altered b\ the Parliament of Canada 

123 Where Customs Duties are, at the Union, leviable on 
any Goods Waies, or Meichandises in anv Two Provinces 
those Goods, Wares, and Merchandises mav from and after the 
Union, be imported iiom one of those Provinces into the other 
of them on Proof of Payment of the Customs Duty leviable 
thereon in the Piovince of Exportation, and on Payment of such 
further Amount (it am ) of Customs Duty as is leviable thereon 
in the Province ot Importation 

124 Nothing m this Act shall affect the Right ot New Bruns- 
wick to levy the Lumber Dues provided in Chapter Fifteen of 
Title Thiee of the Revised Statutes of New Brunswick, or in 
any Act amending that Act before or after the Union, and not 
increasing the Amount of such Dues , but the Lumber of any of 
the Provinces other than New Brunswick shall not be subject 
to such Dues 
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125 No Lands or Property belonging to Canada or an\ 
Province shall be liable to Taxation 

126 Such Portions of the Duties and Revenues over which 
the respective Legislatures of Canada, Nova Scotia, and New 
Brunswick had before the Union Power of Appiopnation as are 
by this Act reserved to the respective Governments or Legis- 
latures ot the Provinces, and all Duties and Revenues raised 
by them m accordance with the special Poweis contened upon 
them by this Act, shall in each Province form One Consolidated 
Revenue Fund to be appropriated for the Public Sen ice of the 
Province 


IX Miscellaneous Provisions 
Genet al 

127. If any Person being at the passing of this Act a Member 
of the Legislative Council of Canada, Nova Scotia or New 
Brunswick, to whom a Place in the Senate is oitued clues not 
within Thirty Days thereafter, by Writing under his Bland 
addressed to the Governor General of the Province of Canada 
or to the Lieutenant-Governor of Nova Scotia or New Bruns- 
wick fas the Case may be), accept the same, lie slull be deemed 
to have declined the same, and any Person who, being at the 
passing of this Act a Member of the Legislative Council of 
Nova Scotia or New Brunswick, accepts a Place m the Sen ite 
shall thereby vacate his Seat m such Legislative Council 

128 Every Member of the Senate or House ot Commons 
of Canada shall befoie taking his Seat theiem take and subscribe 
before the Governor General oi some Pei son authored In him 
and every Member of a Legislative Council or Legislative 
Assembly of any Province shall before taking his Seat therein 
take and subscribe before the Lieutenant-Governor of the 
Province or some Person authorized by him, the Orth of 
Allegiance contained in the Fitth Schedule to this Act and ev erv 
Member of the Senate of Canada and every Member of the 
Legislative Council of Quebec shall also, before taking his Seat 
therein, take and subscribe before the Governor General or 
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some Person authouzed b> him, the Declaiation ot Qualification 
contained in the same Schedule 

129. Except as otheiwise prodded by this Act, all Laws in 
force in Canada, Nova Scotia, or New Brunswick at the Union, 
and all Courts ot Civil and Criminal Jurisdiction, and all legal 
Commissions, Puneis and Authonties and all Officers 
Judicial, Administrative and Minis,tcnal existing therein at the 
Union, shall continue in Ontario, Quebec, Nova Scotia, and 
New Bi unswich lespectivelv as it the Union lud not been made , 
subject nevertheless (except with respect to such as are enacted 
by or exist under Acts nt the Puhament ot Gieat Britain or 
of the Pailiamtnl ot the United Kingdom ot Gieat Britain and 
Ireland, ) to he rape lied abolished, or altered by the Parliament 
of Canada, 01 In the Legishtui e of the respective Province, 
accoidmg to the Authontv ot the Pailiament or of that Legis- 
lature under this Act 

130 Until the Puiliunent ot C inula otheiwise provides, all 
Officers of the sevei il Piovinccs having Duties to discharge in 
relation to Matters other til ill those coming within the Classes 
of Subjects h) this \ct assigned exclusively to the Legislatures 
of the Piovinces slnll he Oificeis of Canada, and shall continue 
to dischaige the Duties nl then lespective Offices under the 
same Liabilities, Responsibilities and Penalties as if the Union 
had not been m idt 

131 Until the Path uncut ot Canada otheiwise provides, the 
Govemoi Gcnei il m Council mu fiom Time to Time appoint 
such Officers is the Govcinm General in Council deems neces- 
sary or propel bn the dtectml Txecution of this Act 

132 The Pallium nt and Government of Canada shall have 
all Powers necessan or pinper tor perfoiming the Obligations 
of Canada or of am Province thereof, as Part of the British 
Empire, towards Foieign Countries, arising under Treaties 
between the Empne and such Foreign Countries 

133 Either the English or the French Language may be used 
by any Person in the Debates of the Houses of the Parliament 
of Canada and of the Houses of the Legislature of Quebec, and 
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both those Languages shall be used in the respective Records 
and Journals of those Houses, and either of those Languages 
maj be used by any Pei son or in any Pleading or Process in 
or issuing from any Court of Canada established under this Act 
and in or from all or any of the Courts of Quebec 

The Acts of the Parliament of Canada and of the Legislature 
of Quebec shall be printed and published in both those 
Languages 


Ontario and Quebec 

134. Until the Legislature of Ontario or of Quebec otheiwise 
provides, the Lieutenant-Governors ot Ontario and Quebec rm 
each appoint under the Great Seal of the Province the following 
Officers, to hold Olfice during Pleasure, that is to sa\ — the 
Attorney-General, the Secretary and Registrar of the Province 
the Treasurer of the Piovince, the Commissioner ot Ciown 
Lands, and the Commissioner of Agriculture and Public Works, 
and in the Case of Quebec the Solicitor General and mav In 
Order of the Lieutenant-Governor m Council fium Time to 
Time prescribe the Duties of those Officers and ot the seveial 
Departments over which they shall preside or to which thcv 
shall belong, and of the Officers and Clerks thereof and ma\ 
also appoint other and additional Officers to hold Office dunng 
Plea c u r e and mav from Time to Time prescribe the Dubes of 
those Officers, and of the several Departments over which thev 
shall preside or to which they shall belong and ot the Officers 
and Clerks thereof 

135 Until the Legislature of Ontario or Quebec otheiwisr 
provides, all Rights, Powers Duties Functions Responsibilities 
or Authorities at the passing of this Act vested in or imposed 
on the Attorney-General, Solicitor General Secretary and 
Registrar of the Province of Canada, Minister of Finance 
Commissioner of Crown Lands, Commissioner of Public Works, 
and Minister of Agriculture and Receiver General bv anv Law , 
Statute or Ordinance of Upper Canada, Lower Canada, or 
Canada, and not repugnant to this Act, shall be vested in or 
imposed on any Officer to be appointed by the Lieutenant- 
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Goveinoi foi the Dischaige of the same or any of them , and the 
Commissioner of Agriculture and Public Works shall perform 
the Duties and Functions of the Office of Minister of Agricul- 
ture at the passing ot this Act imposed b\ the Law of the 
Province of Canada as well as those ot the Commissioner of 
Public Works 

136. Until altered by the Lieutenant-Governor in Council, 
the Great Seals ot Ontario and Quebec respecti\el\ shall be the 
same, or of the same Design as those used in the Provinces of 
Upper Canada and Lower Canada lespectivelv before their 
Union as the Province of Canada 

137 The Words “and from thence to the End of the then 
next ensuing Session of the Legislatuie ” or Words to the same 
Effect, used in am tempoi.irv Act of the Province of Canada 
not expired before the Union shall be construed to extend and 
apply to the next Session of the rail i*unent of Canada if the 
subject Matter ot the Act is within the Poueis of the same as 
defined hv this Act or to the next Sessions of the Legislatures 
of Ontario and Quebec icspectneh it the Subject Mattel of the 
Act is within the Poueis of the same as defined by this Act 

138 From and after the Union the Use of the Words “Upper 
Canada” instead ot “Ontino ’ m “Lower Canada” instead of 
“Quebec” in am Deed Wnt Process Pleading, Document, 
Matter or Thing, shall not invalidate the same 

139 Am Proclum ition undei the Grc it Seal of the Province 
of Canada ’S'-ued tw^fm ^ tor* TJmnn in m] e eRect ot a Time which, 
is subsequent to the Union wlnthei lehling to that Province, 
or to Upper Canada or to Lovvo Canada and the several 
Matters and Things thucin pinclunud shall he and continue of 
like Force and Effect as it the Union had not been made 

140 Any Proclamation which is authorized by any Act of 
the Legislature of the Province ot Canada to be issued under 
the Great Seal ot the Piovmce ot Canada whethei relating to 
that Province, or to Upper Canada, or to Lower Canada, and 
which is not issued belore the Union, may be issued by the 
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Lieutenant-Governor of Ontario or of Quebec, as its Subject 
Matter lequnes, under the Great Seal thereof, and from and 
after the Isbue of such Proclamation the same and the several 
Matters and Things therein pioclaimed shall be and continue 
of the like Force and Effect in Ontario or OueDec as it the 
Union had not been made 

141 The Penitentiary oi the Piovince oi Canada shall until 
the Parliament of Canada otherwise provides, be and continue 
the Penitentiary of Ontar’o and of Quebec 

142 The Division and Adjustment ot the Debts, Credits, 
Liabilities, Properties, and Assets ot Upper Canada and Lower 
Canada shall be referred to the Arbitiament ot Three Arbitra- 
tors, One chosen by the Go\ eminent ot Ontario, One In the 
Government of Quebec, and One b) the Government ot Canada 
and the Selection of the Aibitrato.s sh ill not be made until the 
Parliament of Canada and the Legislatures ol Ontuio and 
Quebec have met, and the Arbitrator chosen b\ the Government 
of Canada shall not be a Resident eithei in Ontai io or in Quebec 

143 The Governor General in Council nitv from Time to 
Time order that such and so main of the Recoids Bunks mil 
Documents ot the Province of Canada as he thinks ht shall be 
appropnated and delneied either to Ontuio or to Quebec and 
the same shall thenceforth be the Piopcitv of tint Pi mime 
and am Copv thereof oi Extract theiftinm duh i citified In 
the Officer having charge of the Ong'nal theieot shill be 
admitted as Evidence 

144 The Lieutenant-Governor of Quebec may fiom Time 
to Tune, bv Proclamation under the Great ‘sell ni the Piovince 
to take effect from a dav to be appointed then in constitute 
Townships in those Parts of the Province of Quebec in which 
Townships are not then already constituted, and fix the Metes 
and Bounds thereof 

X Intercolonial Railway 

145 Inasmuch as the Provinces of Canada, Nova Scotia and 
New Brunswick have joined in a Declaration that the Construe- 
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turn of the Intercolonial Railway is essential to the Consolidation 
of the Union of British North America, and to the Assent 
thereto of Nova Scotia and New Brunswick, and have con- 
sequently agreed that Provision should be made for its immediate 
Construction by the Government of Canada Iheretore, in order 
to give effect to that Agreement it shall be the Duty of the 
Government and Parliament of Canada to provide for the Com- 
mencement within Six Months after the Union of a Railway 
connecting the River St Lawrence with the Citv of Halifax in 
Nova Scotia, and for the Construction thereol without Intel - 
mission, and the Completion thereot with all practicable Speed 

XI Admission or other Colonies 

146 It shall be lawtul tor the Queen, bv and with the Advice 
of Her Majesty's Most Honourable Pnvv Council on Addresses 
from the Houses of the Parliament of Canada and from the 
Houses of the respectne Legislatures of the Colonies or Prov- 
inces of Newfoundland, Pnnce Edwaid Island and British 
Columbia to admit those Cole mils m Pi ounces m am ol them 
into the Union, and on Addiess trom the Houses of the Parlia- 
ment of Canada to admit Rupert’s Land and the North-western 
Territory, or eithei ot them, into the Union on such Terms and 
Conditions in each Case as are in the Address* s expressed and 
as the Queen thinks fit to approve subject to the Provisions of 
this Act, and the Provisions ot anv Order in Council m that 
Behalf shall have effect as if thev had been enacted by the Parlia- 
ment of the United Kingdom ot Gn it Butum ind Ireland 

* 147 . In case ot the Admission of Newfoundland and Prince 
Edward Island or either of them each shall be entitled to a 
Representation in the Senate ot Canidi nt Four Members and 
(notwithstanding am thing in this Act » in cisc of the Admission 
of Newfoundland the normal Numbei of Senators shall be 
Seventy-six and their maximum Number shall be Eighty-two, 
but Prince Edward Island when admitted shall be deemed to be 
comprised in the third of the Three Divisions into which Canada 
is, in relation to the Constitution of the Senate divided bv this 
Act, and according^ after the Admission of Prince Edward 

* Altered by 1915 Amendment Sec Appendix E 
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Inland, whethei Newfoundland is admitted or not, the Repre- 
sentation o£ Nova Scotia and New Brunswick in the Senate 
shall, as Vacancies occur, be reduced from Twelve to 1 en Mem- 
bers respectively, and the Representation ot each ot those 
Provinces shall not be increased at any Time beyond Te n 
*except under the Provision of this Act for the Appointment of 
Three 01 Si\ additional Senatois unclci the Duect.nn ot the 
Queen 


♦Altered by 1915 Amendment See Appendix E 



B THE BRITISH NORTH AMERICA ACT, 1871 
But Statutes , 34-35 \ ictoria, Chapter 28 

An Act respecting the establishment of Pi evinces in the 
Dominion of Canada 

[29th June , 1871 ] 

Whereas doubts have been entertauied respecting - the powers 
of the Parliament of Canada to establish Provinces in Territories 
admitted, or which may hereafter be admitted, into the Dominion 
of Canada, and to provide for the representation of such Prov- 
inces in the said Paihament and it is expedient to remove such 
doubts, and to vest such poueis in the said Parliament 

Be it enacted by the Queens Most Excellent Majesty, by 
and with the advice and consent of the Lords Spiritual and 
Temporal, and Commons in this present Parliament assembled, 
and by the authont) ot the same, as follows — 

1 This Act may be cited for all purposes as The British 
North America Act, 1871 

2 The Parliament of Canada mav fiom tune to time estab- 
lish new Provinces in an\ territories forming for the time 
being part of the Dom.mon of Canada but not included in any 
Province thereof, and mav at the time of such establishment, 
make provision tor the constitute and administration of any 
such Province and for the passing of laws for the peace order, 
and good government ot such Province and for its representa- 
tion in the said Parliament 

3 The Parliament of Canada may fiom time to time, with 
the consent of the Legislature of any Province of the said 
Dominion, increase dimmish or otherwise alter the limits of 
such Province, upon such terms and conditions as may be 
agreed to by the said Legislature and mav with the like con- 
sent, make provision respecting the effect and operation of any 
such increase or diminution or alteration ot territory in relation 
to any Province affected thereby 
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4, The Parliament of Canada may from time to time mal e 
provision lor llie administration, peace, order, and good go\ em- 
inent of any territory not for the time being included in any 
Province 

5 The following Acts passed by the said Parliament of 
Canada, and intituled respectively, — “An Act tor the temporary 
government of Rupert’s Land and the North Western Temtorv 
when united tuth Canada”, and “An Act to amend and continue 
the Act thirty-two and thirty-three Victoria, chapter three, and 
to establish and provide for the government ot “the Piovnce ot 
Manitoba,” shall be and be deemed to have been valid and 
effectual for all purposes whatsoever from the date at which thev 
respectively received the assent, in the Queen’s name, ot tin 
Governor General of the said Dominion of Canada 

6. Except as provided by the third section ot th'S Act, 't 
shall not be competent for the Parliament ot Canada to alter tlie 
provisions of the last-mentioned Act of the said Parliament in 
so far as it relates to the Province of Manitoba, or ot any other 
Act hereafter establishing new Provinces in the said Dominion, 
subject always to the right of the Legislature of the Province of 
Manitoba to alter from time to time the provisions of any law 
respecting the qualification of electors and members of the Legis- 
late e Assembly, and to make laws respecting elections in the 
said Province 



c THE PARLIAMENT OF CANADA ACT, 1875 

Brit Statutes, 38-39 Victoria, Chapter 38 


An Act to remove to tain doubts w nth fa put to the powers of 
the Pailiament ot Canada under Section Eighteen of the 
British North America Act , 1867 

[. 19th July, 1875 ] 

Whereas bv section eighteen ot the British North America Act, v ° IC ®^ 3 
1867, it is provided ns follows The privileges immunities and 
powers to be held, enjoyed, and exercised b\ the Senate and by 
the House of Commons and b> the Members thereof respec- 
tively shall be such ns are fiorn time to time defined by Act of 
the Parliament of Canada but so that the same shall never 
exceed those at the passing of this Act held enjojed, and exer- 
cised bv the Commons House of Pat hanienl of the United King- 
dom of Great Britain and Ireland and bv the Members thereof 
And whereas doubts have arisen with regaid to the power of 
defining by an Act of the Pa' Lament ot Canada in pm stance of 
the said section the said privileges powers or immunities, and 
it is expedient to remote such doubts 

Be it therefore enacted b\ the Queen’s Most Excellent 
Majesty , b\ and with the advice and consent of the Lords 
Spiritual and Temporal and Commons in tins piesent Parlia- 
ment assembled and bv the authontv ot the same as follows - 

1. Section eighteen of the British Noith Amenta Art, 1867, ^^ WSEC(lon 
is hereby repealed without picjiirl.ee to am thin? clone under 
that section, and the following section shill be substituted for v.ct c s 

the section so repealed 

The privileges immunities, and powers to he held, enjoyed, 
and exercised bv the Senate and by the House of Commons and 
by the members thereof respectively, shall be such as are from 
time to time defined by Act of the Parliament of Canada, but 
so that any Act of the Parliament of Canada defining sue 
privileges, immunities, and powers shall not confer any 
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privileges, immunities, or powers exceeding those at the passing 
of such Act held, enjoyed, and exeiused b\ the Commons House 
of Parhament of the United Kingdom of Great Bntum and 
Ireland, and by the Members theieot 

2 The Act of the Parliament of Canada passed in the thnty- 
first year of the reign of Her present Majestv, chapter twentv- 
four intituled “An Act to provide for oaths to witnesses being 
administered m certain cases for the purposes of either House 
of Parliament,” shall be deemed to be valid, and to have been 
valid as from the date at which the Royal Assent was given 
thereto by the Governor General of the Donvwon of Canada 

3 This Act may be cited as> the Parliament of Canada '\ct 

1875 



D THE BRITISH NORTH AMERICA ACT, 1886 
I'nt Statutes, -49-50 \ictona, Chapter 35 

An Act respecting the Representation in the Parliament of 
Canada of Ta r itor us which for the tinu being form part of 
the Dominion of Canada, but are not included m any 
Pr ovuice 

[25th June, 1886 ] 

Whereas it is expedient lo empower the Parliament of Canada 
to pi ovule tor the lepiesenUlion in the Senate and House of 
Commons ul Canada or ut.hu ot them, ol im tcrnlory which 
for the time hung ioims pail ol the Dominion ot Canada, but 
is not included m am pi ounce 

Be it theiotuic en uted h\ the Queens most Excellent 
Majestv, b\ ind with the ad\ue and consent of the Lords 
Spnitiial and Tempoi d uid Commons, in this picscnt Pulia- 
ment assembled, and In the aulhontv <>t the same as follows — 

1 Hie Pdiltamcnt oi Canada ma\ tn mi time to time make 
provision fui the iepi osculation m the Sen itc and House of 
Commons of Canad . oi in eithu ot them of anv temtones 
which loi the time bung tot in put ot the Dominion of Canada, 
but aie not included in am pi ounce thereof 

2 Anv Act passed In the Puli intuit ot Cmada bcfme the 
passing of this Act Iui tin juupoai menlmned m this Act shall 
if not disallowed b\ the Qut_ui lie and -.ball he deemed to have 
been, valid and ettieUidl Irum the dm it Much it u.ctncd the 
assent, m Hu M iicslv s mine ot the Governor Genual of 
Canada 

It is hereby declaicd that any Act passed by the Parliament 
of Canada whether bcfoie oi alter the passing of this Act, for 
the pm pose mentioned in this Act or in the British North 
America Act 1871 has i_ftcct, notwithstanding anything in the 
British NoiLh Amenea Act 1867 and the number of Senators 
or the number of Members of the House of Commons specified 
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in the last-mentioned Act is increased b} thp number of Senators 
or ot Members, as the case maj be, pro\ided by an) such Act 
of the Parliament of Canada tor the representation at an\ prot, - 
inces or territories or Canada 

3 This Act maj be cited as the British North America Act, 
18S6 

This Act and the British North America Act, 1867, and the 
British North America Act, 1871, shali be construed together, 
and may be cited together as the British North America Acts 
1867 to 1886 



E THE BRITISH NORTH AMERICA ACT, 1915 
Bnt Statutes, 5-G C e orge V, Chapter 45 

An Act to amend tlu BntiAi North America Act, 1867 

[19th May , 1915 ] 

Be it enacted Ij) the King’s most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and Tem- 
poral, and Commons in tins piescnt Parliament assembled, and 
by the authoi it\ of the same as follows — 

1* (1) Nunv'h'-tap'l'ng anjthmg m t be British North 
America Act, 18o7 oi in any Act amending the same, or in any 
Order in Council or ttinis or conditions of union made or 
approved under the •-aid Acts or in any Act of the Canadian 
Parliament — 

(i) The numbu ot seniors piovulcd ior under section 
twenty one ot the Bntish North America Act, 1867, is 
incensed tmm soeutj -two to ninety-six 

( ii } 1 lie Divisions ut L uiidn in relation to the constitution 
of the Senx’c p' v vM t<u by section twenty-two of the said 
Act aic mueiMil tmm tin ee to four, the Fourth Division 
to compile the Wotr.n Provinces of Man.toba, British 
Columbi i, SaAnl. hew in md Alberta, which four Divisions 
shall (suniect to the jumisions of the said Act and of this 
Act) he eqnnlh icpuM.ntoI m the Senate, as follows — 
Writ mo i)\ tw eniy-inur smuors Lnienec 'ov twertiy-ruur 
senators the Mmimie Provinces and Prince Edward 
Island hi twenti four sen itors ten thereof representing 
Nova Scotia ten thereof representing New Brunswick, 
and four theieof repiesenting Prince Edward Island, the 
Western Provinces by t wen tv-four senators, six thereof 
representing Manitoba six thereof representing British 
Columbia, six thereof representing Saskatchewan, and six 
thereof repiesenting Alberta 
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(ni) The number of person? whom by section twenty six of 
the said Act the Governor General ot Canada may, upon 
the direction ot His Majesty the King, add to the Senate 
is increased from three or six to tour or eight, representing 
equally the four divisions of Canada 

(lv) In case of such addition being at any time made the 
Governor General of Canada shall not summon any person 
to the Senate except upon a further like direction by His 
Majesty the King on the like recommendation to lepresent 
one of the four Divisions until such Division is repicsented 
by twenty-four senators and no moie 

(v) The number of senator 3 shall not at any time exceed one 
hundred and four 

(vi) The representation in the Senate to which by section 
one hundred and forty-seven of the British Noith America 
Act, 1867, Newfoundland would be entitled in case ot its 
admission to the Union is increased from four to six mem- 
bers, and in case of the admission of Newfoundland into the 
Union, notwithstanding anything in the said Act oi in this 
Act, the normal number <?f senators shall be one hundred 
and two, and their maximum number one hundred and ten 

(vn) Nothing herein contained shall affect the powers of the 
Canadian Parliament under the British North America Act, 
1886 

(2) Paragraphs (i) to (vi) inclusive of subsection (1) ot 
this section shall not take affect before the termination of the 
now existing Canadian Parliament 

2 The British North America Act, 1867, is amended b\ 
adding thereto the following section immediately after section 
fifty-one of the said Act — 

"51a Notwithstanding an\thmg in this Act a province sh?U 
alwats be entitled to a number of members in the House of 
Commons not less than the number of senators representing such 
province ” 

3 This Act may be cited as the British North America Act 
1915, and the British North America Acts, 1867 to 1886, and 
this Act may be cited together as the British North America 
Acts, 1867 to 1915 



F THE BRITISH NORTH AMERICA ACT, 1940 
Bnt Statutes , 3-4 George VI, Chapter 36 

An Act to indude Unemployment Insurance among the classes 
of subjects enumerated in Suhov Ninety-one of the British 
North America Ad, 1867 

[10th Tidy, 1940 ] 

Whereas the Senate and Commons of Canada in Parliament 
assembled ha\e submitted m addicts to II is Majesty praying 
that His Majest) may giacioush be pleased to cause a Bill to be 
laid before the Parli orient oi the United Kingdom for the enact- 
ment of the provisions here nittcr set foith — 

Be it therefoie cnietod In the King most Excellent Majesty, 
b> and with the advice and consent of the Lords Spiritual and 
Temporal, and Commons m this pie^ent Paihament assembled, 
and by the authority of the •* ime a c follows — 

1 Section ninety-one ot the British North America Act, 
1867, is amended In inscitimr thrum after item 2 "The regu- 
lation ot trade and omimerce ' the full owing item — 

"2a Unemployment msman.ee 

2 This Act may be tiled as the British North America Act, 
1940, and the British North Ameiica Acts, 1867 to 1930, the 
British North America Act, 1°07 and this Act may be cited 
together as the British Noith America Acts 1867 to 1940 


Extension ot 
exclusive legis 
lati e authority 
of Parliament 
of Canada 
30 & 31 
Viet , c 3 


Short Ulle 
and citation 
7 Edw 7 
c It 


041 



New provision 
as lo read 
jusimerl of 
representation 
in Commons 
30 & 31 
Vut c 3 


G THE BRITISH NORTH AMERICA ACT, 1946 
Bnt Statutes, 10 George VI, Chapter 03 

An Act to provide for the readjustment of / cp> mentation in the 
House of Commons of Canada on the basis of the population 
of Canada 

[26th July, 1946 ] 

Whereas the Senate and House of Commons in Parliament 
assembled have submitted an address to His Majesty praying 
that His Majesty may graciously be pleased to cause a Bill to 
be laid before the Parliament of the United Kingdom for the 
enactment of the provisions heieinafter set forth, 

Be it therefore enacted by the King s most Excellent Majesty, 
by and with the advice and consent of the Louis SpHitunl and 
Temporal, and Commons, in this present Pailnment assembled 
and by the authority of the same, as follows 

1. Section fifty-one of the British North America Act 1867, 
is hereby repealed and the following substituted therefor 
“ 51 . — (1) The number of members of the House of Commons 
shall be two hundred and fifty-five and the representation of the 
provinces therein shall forthwith upon the coming into force of 
this section and thereafter on the completion of each decennial 
census be readjusted by such authoritv, m such manner, and 
from such time as the Parliament of Canada Irom time to time 
provides, subject and according to the following rules — 

1 Subject as hereinafter provided, there shall be assigned 
to each of the provinces a number of members computed bv 
dividing the total population of the provinces by two hundred 
and fifty-four and by dividing the population of each province 
by the quotient so obtained, disregarding, except as herein- 
after in this section provided, the remainder, if any, after the 
said process of division 

2 If the total number of members assigned to all the piov- 
inces pursuant to rule one is less than two hundred and fifty- 
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four, additional membei s shall be assigned to the provinces 
(one to a province) having lemainders in the computation 
utidei mle one commencing with the province having the 
largest lem under and coutimtiiig with the othei provinces in 
the ordei oi the nngnitude ol their icspective remainders until 
the total numbei ot members assigned is two hundred and 
fit t> -four 

3 Notwithstanding am thing in this section, if upon com- 
pletion of a computation undci rules one and two, the number 
of members to be assigned to a pi ounce is less than the num- 
ber of senatoi s lcpresanmg the sa-d piovmce rules one and 
two shall cease to apph m respect ot the said province, and 
there shall be assigned lo the said pi ounce a number of mem- 
bers equal to the said number of senators 

4 In the event that rules one and two cease to apply m 
respect of a province then tor the purpose of computing the 
number of members to be assigned to the provinces m respect 
ot which rules one anil two continue to apply, the total 
population ot the prounces shall be reduced by the number 
of the population of thi pro\ nice in respect of which rules one 
and two have ceased to apph and the number two hundred 
and fifty-four shall he 1 educed by the number of members 
assigned to such province puiMiant to rule three 

5 Such readjustment sh ill not take effect until the termina- 
tion of the then existing Paihtment 

(2) The Yukon Territorv as constituted b\ Chapter forty- 
one of the Statutes of C vnada, 1901 together with any Part 
Canada nr/L ttirnpr iSt A wAhm 

to time be included thciein hv the P til lament of Canada for the 
purposes ot represent itmn m P irh iment shall be entitled to one 
member ” 

2 This Act mav be cited as the British North America Act, 
1946 and the Butish North America. Acts 1867 to 1943, and 
this Act may he cited together as the British North America 
Acts, 1867 to 1946 
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H THE BRITISH NORTH AMERICA ACT, 1940 
Bnt Statutes, 12-13 George YI, Chapter 22 

An Act to confmn a)id (jnc effect to Toms oj l won aantd 
betzcien Canada and Newfoundland 

[A D l<t fO j 

Whereas b> means ot a leferendum the people ot Xeohuind- 
land ha\e b> a majontj signified their wish to enta into 
confedei ation with Canada, 

And whereas the Agiecmeiit containing lerms of Unn n 
between C inada and New loundland set out in the S inlul 
to this Act ha-' lieeti duh approaed b\ the Paihamcnt oi C m- 
ada and In the Go\ eminent ot New toundland , 

And wheieis Cmuda has T&iueiTed and consent'd t. » i1,< 
enactment ot an Act ot the Paihanxnt ot the Umti d Kingdom 
to confirm and g,\e ttteet to the sa.d Ag.ec. nvM ud tit 
Senate and Hou-e ot Commons of Canada m Paihanioit 
assembled hate submitted an adrliess to His pi umg 

that His 2Iaje-.tt mat gracioush be pleaded to c u 1 ** a Bill to 
be laid before the Pailiuncnt ot the United Kingdom lot t i't 
purpose 

Be it tlicretoie tn icted lit the K.ngs most E'Cc-lh nt N m 
li} and with the achicc and consent ni the T oids ^p.inuil and 
Tempmal and Commons m till** picsent raihament i^en'likd 
and bt the authontt ot the same as tollows 

Confirmation 

ot terms of 

Union 


Repeal of 24 
& 25 Geo 
5 c 2 


1 The Agieemmt containing Teim^ of Union lull up ( m- 
ada and Ae" loundl md set out in the Schedule to tli \e f u 
hereb) t mifii med and slnb hare the fort <_ ot I tw ltoiw itli-f Hid- 
ing an) thing m the Bnti-di North Armma Acte ]So7 to I'M 7 ’ 

2 In accordance with the preceding section the pio 1 ision- 
of the Newfoundland Act 1933 olhei than section three thi not 
f w Inch relates to guarantee of certain secmitics of Newfound- 
land") shall be lepeakd as from the coming into foicc of the s ml 
Terms of Union 
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THE RRIUbH NORTH AMERICA. A.CT, 1 m, 7 645 

3 This Ait »u\ bt uled as the Britnh North Amcnca Act, 
1949, and the Bntwi \oitn Amu id Acts 1S67 to 1946, and 
tins Act nut lit* nlul toyethei as tin I'ntish Noith Amenea 
Acts, 18o7 to 1949 
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